CASES IN EQUITY, 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 
AT RALEIGH. 


JUNE TERM, 1857. 


J. G. LEA and others against THOMAS J. BROWN and others.* 


A bequest of slaves, with a provision by ‘which they may be supported with- 
out working like other slaves, is a violation of the policy of the State and 
void. 

A bequest of two hundred acres of land and three thousand dollars, with a 
family of slaves, who were valuable, with a provision that on the death or 
insolvency of the legatee, one of the slaves should select an owner, who 
was also to take the land and money, with an injunction that the slaves 
should be treated kindly and humanely, is manifestly for the ease and bene- 
fit of the slaves and against the public policy. 

Where a devise of land fails, because it is void, or by reason of the death of 
the devisee, the subject devolves upon the heir-at-law, and the residuary 
devisee is not entitled to it. 

Where there is no express general gift of the residue, and it appears from the 
the face of the will that certain slaves, intended to be liberated, were not 
intended to be included in a clause bequeathing a restricted residue, such 
slaves will not pass by such restricted clause, but will go to the next of 
kin under the statute of distributions. 


Causr removed from the Court of Equity of Caswell. 
The bill was tiled by the plaintiffs, to wit, the next of kin 





* This and the next case, Graham v. Little, were decided at the last term, 
but accidentally omitted in the reports of that term. 
1 
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and heirs-at-law of Nathaniel Lea, against his executor, and 
against the legatees mentioned in the 5th and 6th items of 
the will. The ground of claim was that, as to Fanny, Mariah, 
Mary Anne, &c., and as to the land, given for their comfort 
and assistance, and as to the sum of $3,000, the legacies were 
void, as being against the policy of the law with regard to the 
emancipation of slaves, and asking for an account and distri- 
bution. 

The defendants answered, setting forth the fact, that the 
slaves in question were not able to work and earn profits; 
some being passed the years of labor, and the others children, 
and insisting that it was only intended that they should be 
dealt favorably and humanely by as slaves, and that the land 
and money was not an unreasonable compensation for taking 
care of unprofitable slaves. They also contended, that if the 
said provisions were declared void, the property would not 
go to the next of kin and heirs-at-law, for that there was a 
general residuary clause that embraced it. 

The following i is the material portion of the will of Nathan- 
iel Lea, viz: 

“Ttem 2nd. I desire my executor to pay all my just debts. 

“Ttem 3rd. The negroes bequeathed in this clause of my 
will, having been faithful to me and served me well, attend- 
ed and nursed me in my long and painful sickness, I hereby 
bequeath to my friend Thomas J. Brown, of Caswell county, 
my servant Milly, Mariah and two children, Nat and Dilla, 
Mary Anne and her child Milly, Vie and old Fanny, and 
such other children as they, or any of them, may have after 
the date of this my will, and I hereby enjoin on my friend 
Thomas J. Brown, to take care of the said slaves, treat them 
kindly and humanely, as they have been to me faithful and 
obedient servants. It is further my will, in regard to the 
slaves mentioned above, that the said Thomas J. Brown shall 
have the use and benefit of the said slaves only during his 
life, and at his death, or in the event he should ever become 
so insolvent and unable to pay his debts without the sale of 
the aforementioned slaves, then, on the happening of either 
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of the said events, the said Milly, if alive, shall select a mas- 
ter, and all of the above-mentioned slaves I hereby bequeath 
to the person she so selects; and should she be dead, then I 
desire Mary Anne to make the selection, and should she be 
dead, I desire Mariah to make it; each one to select in order 
as I have named, and all of the said slaves, and their increase, 
mentioned in this clause, to go together; my chief aim and 
object being to give the aforesaid slaves good masters, if pos- 
sible, or a small reward for their faithful service to me. I 
further bequeath to my friend, Thomas J. Brown, three thou- 
sand dollars, to be paid out of any moneys I may have, to ena- 
ble him to pay the expense of keeping the said slaves, they 
being women, and can yield no profit of great amount. But 
should the said Brown become insolvent, or should die, then 
I bequeath the said sum, or such portion as remains. unex- 
pended by him, to the person that may become the master of 
the slaves as provided for above, my desire being, and I so 
will it, that the said money, or the portion of it remaining, shall 
go to the person owning the slaves, as a compensation to them 
for their trouble in part. I give to my friend, Thomas J. 
Brown, two hundred acres of land, at the south end or side of 
my home tract, beginning, &c., (describing it). My will is, 
that the said Brown shall have the said land during his life 
only, or in case he remains solvent; but should he die, or 
become insolvent, then my will is, that the said land shall go, 
and it is hereby given, to such person as shall be, upon the 
happening of either of the said events, the master or owner of 
said slaves mentioned above. I bequeath to Thomas J. 
Brown my dining tables, all my silver-ware, castors, glass and 
earthen ware, knives and forks, and all the furniture of every 
description belonging to my table; one carryall, one cow and 
calf, one horse, one two-horse wagon and harness. 

“Ttem 4th. I give to Dr. Nathaniel S. Graves five hundred 
dollars; to Nathaniel L. Johnston, to Nathaniel L. Lindsay, 
to Nathaniel L. Lea, son of Thomas Lea, each two hundred and 
fifty dollars. 

“Item 5th, I give and bequeath the remainder of my slaves 
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not herein specifically bequeathed, to the children of (my) de- 
ceased sister, Rebecca Williamson, wife of George William- 
son, to the children of my deceased sister, Delila Graves, 
wife of Jerry Graves, to my sister Elizabeth Graves, to my 
brother Thomas L. Lea; my will being that the said slaves 
shall be divided into four equal parts, and Thomas L. Lea 
to take one part, Elizabeth Graves to take one part, the chii- 
dren of my sister Rebecca to take one part, and equally di- 
vide the said part among themselves, but in no event to sell 
them fora division. The children of my sister Delila to 
take one part, and equally divide them among themselves, 
but in the division of this share, the children of A. C. Lindsay 
by his first wife, Elizabeth, are to have theshare their mother 
would take were she living; but in this division there must 
be no sale for a division, as my desire is that all my slaves 
are to be kept in families as far as possible, and not to sepa- 
rate them unnecessarily. 

“Item 6th. I desire that all my personal estate, not herein 
bequeathed, be sold, and the proceeds, after payment of my 
debts and special legacies, to be equally divided among the 
same persons, and with the like equality as my slaves are, as 
mentioned in the fifth clause of my will. I desire, and here- 
by bequeath, all money arising from any source to be divided 
in the same way, but I hereby release to each and every per- 
son that may have any account on my shop-book, the respective 
sums that may be charged in the said book against them, 
and I hereby enjoin upon my executor not to collect any of 
the said charges on the said shop-books, for the reason that I 
am certain they have not been kept accurately, and as my 
health has been too feeble to give to it the close attention it 
deserved: I therefore release all the claims to the persons 
who stand charged. 

“Ttem 7th. I give to my friend, Dr. James E. Williamson, 
sen’r., five hundred dollars. 

“Ttem 8th. I devise to my nephews, James Williamson, 
John L. Williamson, George Williamson, Ben. Williamson, 
Thomas L. Williamson, Weldon E. Williamson, sons of Geo. 
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Williamson, all my real estate, of every kind, wherever it may 
be, except what is herein specifically bequeathed to Thomas J. 
Brown, to be equally divided among them, share and share 
alike. 

“Item 9th. I hereby strictly enjoin upon my executor to 
see that in the division of my slaves, families are to be as 
little separated as possible. 

“Item 10th. My will and desire is, and I so declare it, that 
should any of my next of kin, either directly or indirectly dispute, 
or in any way attempt to set aside, this my last will and tes- 
tament, then, should they fail, the said party or parties, if they 
take any legacy under this will, for their unkind way in try- 
ing to defeat my intentions, shall forfeit all interest and lega- 
cies hereby given them, and the part so forfeited shall be 
divided among my next of kin and legatees named in the 
fifth clause of my will; but sheuld either, or any of the par- 
ties mentioned in said clause, be the party so attempting to 
defeat my intentions, then my desire is, and I hereby se devise 
and bequeath it, that the part so forfeited, shall go to the 
others mentioned, who do not join in defeating my will. 

“Ttem 11th. Thereby nominate and appoint my friend 
Thomas J. Brown, the executor of this my last will and testa- 
ment, ‘being fully assured that he will faithfully execute my 
last will, as far as he has the power; and for the purpose of 
giving him a full compensation for his trouble, I hereby be- 
queath to him, in addition to the commissions that may be 
allowed him by the court, five hundred dollars.” 

The cause was set down for hearing on the bill, answers 
and exhibit, and sent to this Court. 


Miller and Morehead, for plaintiffs. 
Moore, Norwood and Hill, for defendants. 


Pearson, J. It may seem hard that one is not allowed to 
dispose of his own property as he pleases; but private right 
must yield to the public good. The policy which forbids 
emancipation, unless the freed negroes are sent out of the State, 
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and the policy which forbids quasi emancipation, by which 
particular negroes are to be allowed privileges, and are not 
to be required to work like other negroes, but to some extent 
are to have a discretion either to work or not to work, as they 
may feel inclined, is fully settled by the numerous cases which 
have been before our Court, and is strongly enforced by the 
Legislature. Rev. Code, ch. 107, sec. 28: “ No person under 
any pretence whatever shall hire to his slave, or to a slave 
under his control, his time, on pain, &c.” “Itshall be the duty 
of all grand juries to make presentment of any slave who shall 
be permitted by his master to go at large, having hired his 
own time, &e.” Sec. 29: “ Noslave shall go at large as a free 
man exercising his own discretion in the employment of his 
time ; nor shall any slave keep house to him, or herself, as a 
free person, exercising the like discretion in the employment 
of his or her time; and in ease the owner of the slave shall 
consent to the same, or connive thereat, he shall be deemed 
guilty of a misdemeanor.” 

In our case had the testator tried on purpose, he could not 
have more directly violated the provisions of this Statute, or 
more effectually contravened the fixed policy of the State. Here 
we have a family of negroes with two hundred acres of land, 
and three thousand dollars in money, to provide for their sup- 
port, so that they may not be made to work like other negroes. 

But it issaid for Mr. Brown, the slave Fanny was near sixty 
years of age, Milly, forty-five, Mariah and Mary Anne, each, 
twenty or twenty-five, and the rest small children, and the be- 
quest being to him only for life, during which time they would 
probably be a charge, the use of the land and money was not 
an unreasonable provision. Concede that, if the matter had 
stopped here, this provision would not have been much out of 
the way, how is it to be accounted for, that upon the death or 
insolvency of Mr. Brown, he is to have a successor, who is to 
be chosen by Milly, if alive, if she be dead, by Mary Anne, and 
in case of her death, by Mariah? Such a provision is unusual, 
and proves that the objeet was to confer a benefit upon the 
slaves, and that neither Mr. Brown nor his successor were the 
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objects of the testator’s bounty, and were but “ nominal do- 
nees.” Sorry v. Bright, 1 Dev. and Bat. Eq. 113. Add to this, 
~ that the successor so to be chosen is to have the two hundred 
acres of land, and $3000 in money, for, and in consideration of, 
his accepting the absolute ownership of some ten or a dozen 
slaves. Under these circumstances, could Mr. Brown, or his 
successor, with a clear conscience towards the testator, make 
the negroes work like other negroes do? The thing is too 
plain tor discussion. 


The testator betrays a consciousness that his purpose was 
questionable by denouncing a forfeiture against all who should 
oppose his wishes. But his was a mistaken charity which the 
law forbids. The result, if his intentions are to be carried 
out, will be to establish in our midst a set of privileged 
negroes, causing the others to be dissatisfied and restless, and 
affording a harbor for the lazy and evil disposed. 


We had some difficulty as to the construction of the will in 
regard to “ the dining tables, silver-ware, glass, and carryall, 
&e.,” given to Mr. Brown. Were they intended for the use 
of these negroes, or a beneficial gift tohim? They are putin 
the same clause with the bequest of the negroes, and the land 
and money intended for them, and there is a distinct legacy 
of $500 given to him as a compensation for his trouble, in ad- 
dition to the commissions allowed by law; but on the other 
hand, he was an intimate friend of the testator, as appears from 
several parts of the will. Articles like these are such as one 
usually leaves to his friend, and are not at all suitable for 
negroes; besides, they are not made subject to the provision by 
which to follow them, and do not pass with the land and money 
to the successor of Mr. Brown. These considerations satisfy 
us that the beneficial use was intended for him, and such will 
be declared to be the opinion of the Court. 


The disposition which the testator attempts to make of these 
slaves, money and land, being void, the question is presented, 
does the right devolve upon the next of kin and the heirs-at-law, 
for whom Mr. Brown will be declared a trustee ¢ orare the lega- 
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tees named in the 5th item, entitled to the slaves and money, 
and the devisees named in the 8th item, entitled to the land? 

In regard to the land there is no difficulty ; for it is a well 
settled rule that all real estate which is not effectually dis- 
posed of by the will, devolves upon the heir-at-law, and a 
residuary devisee can take nothing except what appears from 
the will it was intended for him to take. So that, if a devise 
fails to take effect because it is void, or by reason of the death 
of the devisee, the subject devolves upon the heir, and the 
residuary devisee is not entitled to it—there being no reason 
for substituting a presumed general intention in place of the 
particular intention which has failed. 

But it was insisted that in regard to the personal estate, a dif- 
ferent rule is well settled by the courts of England, and has 
received the sanction of several cases in our own courts, by 
which the residuary clause is enlarged so. as to embrace all 
property not effectually disposed of, and thereby give to the 
residuary legatee the benefit of all legacies that failed either 
by reason of lapse, or of being declared void on the ground of 
a presumed general intention against intestacy ; and it- was 
contended that, according to this rule, the legatees named in 
the 5th item became entitled to these slaves and the money 
by force of the 6th item. As the intention of the maker of 
a will ought to govern its construction, both in respect to per- 
sonal and real estate, it would seem that the same rules of con- 
struction ought to be applied without reference to the different 
kinds of property, and the conclusion that, according to the 
rules which have been adopted in respect to personal property, 
these slaves, whom it was specially the intention of the testator 
to favor, are to be sold to the highest bidder, like ‘so many 
horses and hogs, in pursuance of his presumed general intention, 
is so monstrous as to furnish an instance of the reductio ad 
absurdum. From these considerations we held the question 
under an advisari, for the purpose of examining the cases and 
reflecting upon the reason of the thing. 

In case of intestacy, the whole personal estate devolves upon 
the administrator, and by the old law, after paying the funeral 
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expenses and debts, the administrator kept the surplus for his 
own use. So, in case of a will, the whole devolved upon the 
executor, who, after paying the funeral expenses, debts and 
legacies, kept the surplus for his own use. The law was 
changed in respect to administrators by the 22, Charles II, 
(called the statute of distributions), and by it administrators 
were required to divide out the surplus among the next of kin. 
But this statute did not apply to executors, and they still kept 
the surplus for their own use in this State until 1789, when 
they were required to divide the surplus among the next of 
kin; Rev. Code, ch. 46, sec. 24. The law remained unchanged 
in England by any statutory provision until 1832, Will. IV, 
when executors were required to divide the surplus among 
the next of kin. 

But, in the mean time, the Chancellors in England, upon the 
idea that it was not just for executors to keep the surplus for 
their own use, took the matter in hand, and exerted their in- 
genuity, when there was no residuary clause, to convert execu- 
tors into trustees for the next of kin whenever it was possible to 
doso; and where there was a residuary clause they enlarged it 
so as to include every thing that was not effectually disposed of 
by the other parts of the will, for the purpose of preventing the 
executor from keepingit for his own use. This wasdoneupona 
principle similar to the doctrine of cy pres, according to which, 
if the particular purpose intended cannot be carried into effect, 
the fund will be applied to some other. purpose as near like 
itas may be. So, if the particular individual, for whom a 
legacy was intended, could not take it because of his death in 
the testator’s life-time, or because the legacy was void, it was 
held that it should pass to the newt object of the testator’s 
bounty and fall into the residuum, upon the presumption that 
the testator had a general intention to give this additional 
bounty to the residuary legatee, rather than die intestate in 
respect thereto, and let it remain in the hands of the executor 
for his own use. Under the operation of this rule, residuary 
legacies, which are usually intended to embrace such small 
matters as may have been forgotten, or were too tedious to 
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mention, oftentimes become an important part of the will and 
passed the bulk of the estate; Cambridge v. Rous, 8 Ves. 14, 
is an apt instance. -This reasoning may be sound in regard to 
lapsed legacies, on the ground that the will speaks at the death 
of the testator, when he may be supposed to have been made 
aware of the death of the legatee, and for that reason, to have 
an intention to include the subject of the lapsed legacy in the 
residuary clause, but it is not sound in regard to legacies de- 
clared void; for at the death of the testator he supposes that 
he has made an effectual disposition of the subject to one, and 
cannot be presumed to intend to give it to another. 

But, our courts having discarded the doctrine of ey pres, we 
will not stop to inquire how far every corollary, or emanation 
from it, is affected. Nor will we stop to inquire how far the 
act of 1789 renders the rules of construction, adopted in Eng- 
land prior to 1832, inapplicable here; (J?alston v. Telfair, 2 
Dev. Eq. 255, shows that the act of 1789 affects the English 
rule to some extent, and Kirkpatrick v. Rogers, 6 Ire. Eq. 
130, Hudson v. Pierce, 8 Ire. Eq. 126, Pippin v. Hilliscn, 
12 Ire. Rep. 61, Lowe v. Carter, 2 Jones’ Eq. 377, all make 
exceptions to the general rule,) because the doctrine, if it 
be unimpaired and of full authority in our courts, has no 
application to this case; for in the will now under considera- 
tion, there is no general residuary clause, or as Rerriy, C. J., 
expresses it in Sorry v. Bright, “no express general gift of 
the residue,” which is necessary in order to make the doc- 
trine applicable; and this will has, upon its face, full proof to 
rebut the presumption of any intention that these slaves and 
money were to pass under either the 5th or the 6th items. 

The testator, having given the slaves in controversy, and the 
money and land, to Mr. Brown, and made other specific and 
pecuniary legacies, divides the residue of his estate into four 
classes, Ist: His slaves; 2nd, his personal estate, that is, such 
as he intends to be sold, viz: horses, cattle, farming tools, &c. ; 
8rd, debts due to him, viz: notes, accounts, &c. ; 4th, his land. 

By the 5th item he gives the “remainder of my slaves not here- 
in specifically bequeathed,” to certain legatees—among whom 
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he directs they shall be divided so as not to separate families, 
and “inno event to sell them for a division;” and in providing 
a subdivision, he again repeats, “in this division there must 
be no sale,” &c. This is not a general residuary clause, and 
the mind rejects at once the suggestion that it was. intended 
to include in it the slaves in controversy. They are as clearly 
excluded from it as if the testator had specially excepted them 
by name. 

By the 6th item, “I desire that all my personal estate not 
herein bequeathed be sold, and the proceeds, after paying debts 
and special legacies, to be divided among the same persons 
as my slaves are, as mentioned in the 5th clause.” This is not 
a general residuary clause. The words “as my slaves are,” 
referring to the 5th item, prove that this only includes articles 
of personal property, other than slaves—such as he intended 
to be sold; and the fact that he directs these articles of personal 
property to be sold, demonstrates that it was not his intention 
to include in it the slaves that he intended to favor more than 
his other slaves. In fact it demonstrates his intention to be to 
exclude them. For if he is so regardful of his other slaves as 
to separate them from the rest of his property and put them 
in a class to themselves so as to have them divided without 
being sold, although the same persons are to have them as 
are to get the proceeds of the sale, much more must it have 
been far from his intention to. class with these articles his 
favorite slaves. In Pippin v. Ellison, supra, and Lowe v. 
Carter, supra, it is held that a direction ¢o sel/ the’ residue 
excludes from a general residuary clause choses in action, 
because such things as accounts, debts, &c., are not the subject 
of sale by executors and administrators. The principle applies 
here, because the testator expressly declares that even his 
less favored slaves are not to be sold. 

In the same item he adds, “I desire all money arising from 
any source to be divided in the same way,” except the accounts 
due on his shop-books, which he releases. This exception 
shows what is meant by “ money arising from any source,” and 
proves this not to be a general, but a restricted, residuary 
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clause, having reference only to what was due him on bonds 
and accounts, (other than shop accounts), but certainly having 
no reference to the money that might be made by the sale of 
his favorite negroes ; in the same way that the 8th item, “I 
desire all my real estate of every kind, whatever it may be, 
except what is herein specifically bequeathed to Thomas J. 
Brown, to be equally divided between” certain devisees, 
cannot, by any effort or ingenuity, be made to embrace the 
200 acres devised to Mr. Brown. 

The legacy of $3000 is given to Mr. Brown on account of 
the slaves, to attend them as an incident; it follows that that 
amount is likewise excepted out of the above items on the 
ground that the incident follows the principal. For as there 
is a plain intention that the legatees, named in the 5th item, 
shall not take the negroes, there is the same intention in 
respect to the money. 

There will be a decree declaring that Mr. Brown holds the 
negroes and money in trust for the next of kin, and the land 
in trust for the heirs-at-law. 


Per Curiam, Decree accordingly. 





EDWARD GRAHAM against THOMAS P. LITTLE and another. 


Where a young man, living with near relations who had great influence over 
him, was induced by the misrepresentations of these relations as to the na- 
ture of a decree in the, Supreme Court theretofore rendered between them, 
to execute a bond for a large sum of money by way of correcting such 
decree, the Court of Equity enjoined the collection of the bond and order- 
ed to be cancelled. 


Appxat from the court of Equity of Wake County. 
A bill was filed in the year 1847, in the court of Equity of 
Wake County, by the plaintiff in this suit, and his two brothers, 
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Charles Graham and Hamilton C. Graham, against Thomas P. 
Little, executor of William P. Little, and of Mrs. Anne Little, 
widow of the said Wm. P., Charles E. Skinner, who had 
married a daughter of said Wm. P., and others, the object of 
which bill was to ascertain judicially what was due and owing 
to the plaintiffs in that suit from the estate of Wm. P. Little, 
who was their maternal grandfather, their mother, the dangh- 
ter of Wm. P. Little, and Mrs. Anne Little, then being dead; 
which suit, when properly constituted, was set down for hear- 
ing, and sent from the said court of Equity of Wake County, 
to the Supreme Court. At December Term, 1851, of this 
Court, a report was made of the administration of the assets 
and the state of the claims of the various legatees under the 
will of Wm. P. Little, and there being no exception to this 
report, a decree was passed, commanding, among other things, 
that Thomas P. Little, as executor of Wm. P. Little, should 
pay to the use of the plaintiff and his said brothers, Charles 
and Hamilton, the sum of $2,922.28, with interest from the 
11th of January, 1851. By thesame decree it was ascertained 
that the executor of Wm. P. Little was indebted to George 
Little, another son of Wm. P. Little,"in the sum of $2,995,03 ; 
to Mrs. Mary Mosely, a daughter of the same parents, in the 
sum of $2,345,03; to Charles E. Skinner, husband of Susan 
Skinner, another daughter of the same, $2,052,53 ; to William 
Little, jr., in the sum of $2,540,03 ; to Edward Tarry, husband 
of Lucy, another daughter, in the sum of $4,093,02. 

The controversy in this case (see 5 Ire. Eq. 407,) turned 
materially upon the will of Wm. P. Little, which was as follows : 
“Tn the first place, I give to my wife, Anne, all the negroes 
which came by her, and all their past as well as future increase. 
Secondly, I lend to my wife, during her natural life, all the 
residue of my estate, realand personal. Thirdly, at the death 
of my wife, I give to all my children, who may be then living, 
an equal part of the residue of my estate, both real and per- 
sonal, and in case any of them die previously, leaving issue, 
I wish said issue to have the portion which their parents would 
have drawn if living, due regard being had to such as may 
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have received any advances either from me or their mother, 
at any time previous to her death, out of my estate.” He ap- 
pointed his wife, Mrs. Anne Little, the defendant, Thomas P. 
Little, and George Little, his executors, with full power to 
sell any part of his estate, either real or personal, without any 
order or decree of any court. 

The said executors sold a large real estate for the payment 
of debts, and the question was, whether the executors had a 
right to do so before the personal estate was first exhausted, 
and the court decided that they had not, but that the personal 
estate was the primary fund for the payment of debts, and that 
the real estate having been improperly sold for that purpose, 
the personal property, including the legacy of Mrs. Little, 
should be substituted for the land, and that its proceeds 
should be distributed in the same way as the land would have 
been had it not been sold. This decision materially augment- 
ed the share recovered by the plaintiff and his brothers. 

Sometime in the year 1854, E. G. Haywood, Esq., having 
been appointed guardian of the plaintiff, Edward Graham, and 
his brothers, caused an execution to be issued against the said 
Thomas P. Little, for the amount decreed his wards, and on 
the 12th of September, 1854, the sum of $1,202,23 was paid 
by the said executor to the said Haywood as guardian. 

The plaintiff alleges, in his bill, that about March, 1853, he 
went on a visit to his aunt Mrs. Susan Skinner and her hus- 
band Dr. Skinner; that he was at that time an infant of about 
nineteen years old without parents, and that he remained 
mostly in the family of Dr. Skinner until about the time of 
his arrival at age, on the 24th October, 1854, and during that 
time considered that as his home; that while so residing at 
the house of Dr. Skinner, he frequently represented to this 
plaintiff that the recovery which he and his brothers had ob- 
tained against their uncle Thomas P. Little, was unjust and 
iniquitous, and ought never to be collected, and that in this 
representation, Thomas P. Little, from time to time, concur- 
red, although he (plaintiff) could never understand why the 
said recovery was unjust and iniquitous. The plaintiff fur- 
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ther alleges, that he was young and utterly ignorant of mat- 
ters of business, and had the fullest confidence in his uncle 
T. P. Little, and Doctor Skinner, who was also his uncle by 
marriage, and he gave into the belief that this recovery, for 
some reason that he did not understand, ought not to be col- 
lected. He alleges that the said Skinner very frequently 
referred to this subject, and made many statements and rep- 
resentations to convince him that the executor, Thomas P. 
Little, had been greatly wronged by the decree that had been 
made against him in the Supreme Court, in favor of the 
plaintiff and his brothers; among other things, he mentioned 
certain claims for the boarding of plaintiff’s father and mother 
atter their marriage, and like claims for the boarding of their 
children, which ought to have been deducted from the amount 
of said decree, and certain large debts which he, as executor, 
had paid for the estate of William P. Little, which were un- 
justly excluded from his credits; that he, the said Skinner, 
never intended to take any part of the recovery in his favor, 
from the said estate of T. P. Little, and had released, or would 
release, the same, and that he believed ajl the other lega- 
tees of his father-in-law intended to do the same, or had done 
so. He alleges further, in his bill, that the said Thomas P. 
Little, although he did not often speak of the matter to the 
plaintiff, yet, when he did so, always referred to Doctor Skin- 
ner as being intimately acquainted with the circumstances, 
and referred plaintiff to him for information concerning them. 
He always, however, asserted, as of his own knowledge, that 
the debt was unjust and ought not to be paid. 

The plaintiff, in his bill, further alleges, that about this 
time he was a good deal dissipated and addicted to the use of 
spirituous liquor, and that from this cause he was often in a 
nervous and suffering condition; that about the same time 
he applied to the defendant, T. P. Little, for his share of the 
recovery above spoken of, and proposed to him if he would 
advance to him that amount he would take it as a loan, and 
although he was not of age, he would give his note for the 
same, and would return it when he arrived at full age ; that 
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his uncle, the said T. P. Little, assented to this proposition, 
but failed to comply with it by advancing to him the money ; 
that this was in the year 1854, some short time before the 
payment made to E. G. Haywood, in September of that year. 

The plaintiff further alleges, that he arrived at full age on 
24th of October, 1854, while still residing in the family of 
Dr. Charles Skinner, and that a few days after arriving at 
age, it was proposed by either Dr. Skinner or his unele 
Thomas, who was present, that he should sign a note to refund 
the $1200 collected by Mr. Haywood; that the same argu- 
ments, as before stated, were again urged upon him, and he 
was reminded of his willingness to sign a note before he was 
of age ; that Dr. Skinner was again prominent in thus urging 
him, but that the defendant, T. P. Little, was present, assent- 
ing to his assertions; that plaintiff had never examined the 
proceedings in Equity of which his uncles complained, and 
was totally ignorant of the grounds upon which the de- 
cree was made ; that his guardian was absent, and he had no 
opportunity of getting the advice of counsel; that he was 
greatly attached to his uncle Thomas P. Little as well as to 
Dr. Skinner, his uncle by marriage, and had great confidence 
in their knowledge of business and fair dealing, and though 
extremely reluctant, he gave his note to the said Thomas P. 
Little for $1200, payable twelve months after date ; that very 
shortly after these events the plaintiff came to Raleigh and 
informed his guardian, E. G. Haywood, of what had been 
done, and his reasons for entering into the note, when, for the 
first time, he was informed of the true nature of his claim, 
and became aware of the total illusion under which he had 
acted. He then gave notice, both to Thomas P. Little and 
Charles Skinner, that he should resist the payment of this 
note, and his then guardian, Mr. Haywood, informed them 
to the same effect. 

Dr. Charles Skinner, in his answer, admits that he had an 
intimate knowledge of the affairs of the estate ; that he was 
advised by counsel learned in the law, and never doubted 
that it was the purpose of the will of Wm. P. Little to secure, 
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if possible, the specific legacy to the widow, and throw the 
payment of the debts on any and every other portion of the 
estate. 

Entertaining this opinion very firmly, and knowing that it 
had been adopted and acted on up to the death of the widow, 
by the consent of the children who were of age, he was un- 
willing, and had so declared to the rest of the family, to avail 
himself of any advantage, which a different interpretation might 
give; that he is satisfied, if William P. Little’s estate had been 
divided on the basis laid down in the decision of the Supreme 
Court, the amount of the testator’s indebtedness would have 
exhausted all the personal property, and so far consumed the 
real estate as to have left a scanty provision for the widow; 
and he thinks it fortunate for all that the executors adopted 
and acted upen the construction which they did. 

He says that, in 1853, the plaintiff became an inmate of the 
defendant’s house ; that both the defendant and his wife en- 
tertained the kindest feeling, and every proper sentiment of 
affection which attaches to the relation between them. In 
reply to some remarks made by the defendant, complaining 
of his uncle T. P. Little, for not paying him and his brothers 
the amount of the decree, he thinks, in February, 1854, he 
did say to the plaintiff, that, in his opinion, the debt, though 
a legal one, was unjust; that he then gave the plain- 
tiff an explanation of the whole matter, and said that he did 
not mean to profit by the decree, and he did not believe any 
of the other children would; that admitting the decree to be 
just as well as legal, as to all the children of Mr. Little, there 
were reasons why the plaintiff and his brothers should be both 
lenient and liberal towards the defendant in finally adjusting 
the matter, namely, that while all the other children of Mr. 
Little had accounted for their board while they remained with 
Mrs. Little, neither the plaintiff’s mother, nor her husband, nor 
children, after the marriage of their mother, had accounted 
for any thing; that if such a charge had been allowed against 
them, the plaintiff and his brothers would have fallen in debt 
to the estate ; that at the close of this conversation the plaintiff 
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remarked, if these things were so, he would certainly repay 
his uncle his share of the debt on coming of age, and would 
advise his brothers to do the same; that if his uncle should 
pay the decree he would regard it as a loan, and would give 
him bond, with security, for its re-payment. 

He further states, in his answer, that in no great while af- 
ter the conversation above stated, he mentioned to the de- 
fendant Little the promise which the plaintiff had} made in 
relation to refunding his share of the decree, when they both 
concluded that all offers of this kind should be postponed un- 
til plaintiff arrived at full age; that early in the fall of 1854, 
the plaintiff had been to Raleigh, and on his return referred 
to the matter and said, his guardian, Mr. Haywood, had in- 
formed him that what he (defendant) had said about the mat- 
ter was not so, and was contradicted by the records of the 
Supreme Court, and that the other parties had not released; 
to which this defendant replied, in substance, that it was not 
true that his statement was contradicted by the records of the 
Supreme Court, for that he had seen the bill, the answers of 
the executor, and of some of the members of the family, the 
accounts rendered and the decision of the court, and that 
none of these contradicted what he had stated; that the re- 
cord could not contradict him unless it stated what did not 
belong to it; that he had not said the other children had re- 
leased, but that they had settled- with the executor, and the 
whole amount had been regarded in that settlement as releas- 
ed, and was so, practically. In this conversation, this defend- 
ant again explained to the plaintiff, as fully as he could, the 
circumstances attending the case—the construction which the 
family had put upon the will of Mr. Little—the construction 
which the Supreme Court had put on it—the manner in which 
the estate had been administered—how the land had been 
sold to pay debts, instead of slaves—how the children had 
lived with the widow, and how the plaintiff’s family had lived 
there, and which of them had accounted and which had not, 
and this defendant left nothing unsaid which was calculated to 
affect the plaintiff’s conclusion on the subject, and doing this, he 
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was actuated with no other feeling than an impartial sense of 
justice; and it seemed to this defendant, at the end of this 
conversation, that the plaintiff was satisfied in regard to the 
facts of the case, and was inclined to execute his original pur- 
pose as avowed to this defendant before. He had no further 
conversation with the plaintiff upon the subject of the decree 
and the settlement, until the day on which the note was execu- 
ted. On that occasion, both the plaintiff and defendant Lit- 
tle were at defendant’s house, the plaintiff being then of full 
age; this defendant admits, in his answer, that he did intro- 
duce the subject by enquiring of him if he had made up his 
mind to repay his uncle Little the amount received on the 
decree, saying, that if he had it might be arranged then. The 
plaintiff hesitated for a moment, as if he were not prepared 
to answer, and remarked, that it was a hard case for his un- 
cle to pay the money, and he would be willing to give up his 
share if he knew his brothers would do so when they came of 
age, and if they should not follow his example, they would 
receive just that amount more than himself; that immediate- 
ly after making this remark, the plaintiff, as if convinced it 
was unjust to regulate his conduct by such a standard, said 
he did intend to repay his uncle the whole sum, but he was 
unwilling to give his note, for that his uncle was embarrassed 
for money, and he was afraid he would be pushed for the 
money if he gave a note, but said, if the note was made pay- 
able twelve months after date, and transferred to this defend- 
ant, who could, and he believed would, indulge him, he would 
execute it, and said at the same time, that he relied on the 
good offices of this defendant to get him into some profitable 
business whereby he could pay off the note without impair- 
ing his estate. That they both went into asmall house where 
the defendant Little lodged, and then the whole proposal of 
the plaintiff was mentioned to the defendant Little, who as- 
sented to the terms and the note was executed. 

That in accordance with this arrangement, this defendant 
took the note by a transfer to him from the defendant Little, 
and, the latter being indebted to him, gave him a credit for 
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the amount; but understanding by a letter from the late 
guardian of the plaintiff, Mr. Haywood, that the plaintiff was 
dissatistied, and that he intended to controvert the note given, 
being loth to be involved in a law-suit, he surrendered the 
note to Mr. Little, and since then has not considered himself 
as having any interest in it. 

That at these several interviews, and at the time and occa- 
sion of executing the note in question, he does not believe the 
plaintiff was at all under the influence of spirituous liquor; 
that this defendant never attempted to acquire any influence 
over the plaintiff for the purpose of effecting this arrange- 
menf, and what he did in the matter was for no benefit to 
himself. 

The answer of the defendant Little, refers to Dr. Skinner’s, 
and is substantially the same in its history of the transaction. 
Motion to dissolve the injunction. Motion refused. Appeal 
to the Supreme Court. 


E. G. Haywood and Fowle, for plaintiff. 
Bryan and B. F. Moore, for defendants. 


Nasu, C. J. The billis filed to enjoin the defendants from 
collecting a bond executed by the plaintiff, to Thomas P. 
Little, under the following circumstances: Wm. P. Little, sr., 
died in the year 1827, greatly indebted, and possessed of a large 
realand personalestate. The last clause in his will is as follows: 
After appointing his sons, Thomas P. and George Little, and 
his wife, Mrs. Anne Little, his executors and executrix, they 
“are hereby vested with full and ample power to sell any 
part of my estate, real or personal, whenever they may think 
proper to do so, &¢.” Under this power, the executors and 
executrix, acting the advice of counsel, sold the land which 
the testator owned in Tennessee, and some in this State, be- 


lieving that, as negroes were low in value in this State, and 
the lands were held at high prices in Tennessee, it was the 
best course to pursue to pay the debts of the estate. Subse- 
quently, a bill was filed by the legatees of Wm. P. Little, of 
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whom the plaintiff was one, for a settlement of the estate, and 
an account of the disbursement of the assets by the executors. 
In that case the court declare that the land was not charged 
in the will in exoneration of the personalty, but that the latter 
was the primary fund for the payment of the testator’s debts, 
and decreed an account. <A reference was made to the clerk 
to take the accounts, and he reported that the defendants owed 
the plaintiff and his brothers on the 11th of January, 1851, 
$2,922,78. This report was confirmed, and a decree rendered 
in accordance thereto. This decree is still in force, unreversed. 
Of the sum so decreed, the defendant Thomas P. Little paid 
to Mr. Haywood, the guardian of the plaintiff, $1,200. The 
plaintiff was then a minor. <A year or two before he come of 
age, he went to the house of the defendant Dr. Skinner, who 
had married his aunt, which he made his residence. Dr. 
Skinner was of the opinion that the legatees had all been 
equally benefitted by the sale of the land instead of the slaves. 
In February, 1854, while the plaintiff was at his house, find- 
ing, as he says in his answer, that he indulged in unkind 
feelings towards his uncle T. P. Little, on account of his 
delay in paying the decree, he (Skinner) determined to give 
him a full explanation of the whole business, and told him he 
did not regard the decree against his uncle T. P. Little as 
just; that he did not intend to profit by it, and he did not 
believe any of the other children would, and that there were 
reasons why the plaintiff and his brothers should be liberal as 
well as lenient towards Thomas P. Little—namely, that while 
all the other children of Wm. P. Little had accounted for their 
board, &c., while they remained with their mother, Mrs. Little, 
neither plaintiff’s mother, nor his father, nor their children, 
had accounted for any thing; and if they had so accounted, 
they would have been largely in her debt, and he believed 
all the other legatees had executed their releases. The plain- 
tiff observed if these things were so, if his uncle paid the 
decree, he would consider it as a loan, and give his bond to 
refund when he came of age. 

In a subsequent conversation, after the plaintiff had been to 
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Raleigh, he said to Dr. Skinner, he had had a conversation 
with his guardian, E. G. Haywood, who informed him that 
what he, Skinner, told him, was not so, and was contradicted 
by the record of the Supreme Court, and that the other parties 
had not released. This statement the defendant Skinner de- 
nied, and then repeated over to the plaintiff what he had said 
in the previous conversation. At this time, the defendant 
Little was at the house of Dr. Skinner, and the latter thought 
the plaintiff was satisfied, and introduced the subject again 
by inquiring of him if he had made up his mind to re- 
pay to his uncle Little the amount received on the decree, 
“saying that if he had, it might be arranged then.” The 
plaintiff hesitated for a moment as if he were not prepared 
to answer, and then remarked it was a hard case for his uncle 
to pay the money, and he would be willing to give up his 
share if he knew his brothers would do so when they came of 
age, but it was uncertain what they would do then. Finally, 
after some reflection, he said he did intend to repay his uncle, 
and he would execute his note for his share of the decree, and 
the note was executed, Little being present. Afterits delivery, 
the defendant Skinner took the note from T. P. Little, with 
an endorsement in blank, and gave him credit for the amount. 
This is the statement taken from the answers of Dr. Skinner 
and T. P. Little. 

The question is, will a Court of Equity suffer an obligation, 
executed under such circumstances, to be enforced against the 
plaintiff? 

It is admitted that a voluntary bond is as binding between 
the parties in a Court of Equity asin a Court of Law. This 
is emphatically a voluntary bond, there being no considera- 
tion. Will the court suffer it to be enforced under the peculiar 
circumstances of the transaction? A nephew is induced by 
one uncle, with whom he was residing at the time, to make a 
donation to another uncle, of a bond for a large sum of money. 
The plaintiff was a young man just emerging out of his min- 
ority, unacquainted with business, ignorant of the facts of the 
case, addicted to the too free use of spirituous liquors, in the 
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house with his two uncles, T. P. Little and Dr. Skinner, urged 
by the latter to execute a bond to the former for a large sum 
of money, when, at that moment, it is very clear that the 
uncle T. P. Little was indebted to the nephew in a much larger 
sum. 

The case bears a strong analogy to the class of cases in which 
trustees and others, acting in a fiduciary character, are for- 
bidden to contract with their cestucs que trust. But it properly 
belongs to another class mentioned by Mr. Adams, p. 184, 
where there is no technical fiduciary relation existing between 
the parties, but one stands in the relation of special confidence 
towards the other, so as to acquire an habitual influence over 
him, where he cannot accept from him a personal benefit 
without exposing himself to the risk, proportioned to the nature 
of their connexion, of having it set aside as unduly obtained. 
Even where the only relation is that of friendly and habitual 
reliance on advice and assistance, care must be taken that no 
undue advantage shall be obtained; /Zunter v. Atkins, 3 M. 
and K., 113; Dent v. Bennet, 4 M. and C., 269. The proper 
jurisdiction of a court of Equity is to take every one’s act 
according to conscience, and not to suffer undue advantage to 
be taken of the strict forms of law, or of positive rules ; 1 Stor. 
Eq. sec. 331. Hence, says Justice Story, if there be no proof 
of actual fraud or imposition, yet, if upon the whole circum- 
stances, the contract appears to be grossly against conscience, 
or grossly unreasonable and oppressive, courts of Equity may, 
and will, grant relief; Mott v. //ill, 2 Vern. 167,211; Cole v. 
Gibbons, 3 P. Williams, 290. Here, the court cannot but see 
that the contract in question is against conscience, and grossly 
unreasonable ; Suttles v. Hay, 6 Ire. Eq. 124. Upon this point 
the case of Archer v. Hudson, 29, E. Ch. Rep. 360, is very 
strong. There, a Miss Kendray executed a note payable to a 
bank, as surety for her uncle, McDaniel, and for his benefit. 
She had been residing with her uncle but two months. The 
object of the note was fully explained to her by the agent of 
the bank, in procuring her signature, and she fully understood 
it. The Master of the Rolls says, “The relation between the 
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parties is undoubted. She, by signing the note for the benefit 
of her uncle, standing ¢n loco parentis, without any considera- 
tion or advantage to herself, became subject to this liability. 
This is a transaction which, under ordinary circumstances, this 
Court will not allow.” Again, the court say, “ Nobody ever 
asserted that there could not be a pecuniary transaction be- 
tween a parent and achild, the child being of age} but every 
body will affirm in this Court that, if there be a pecuniary 
transaction between a parent and a child just after the child 
attains twenty-one years of age, and prior to what may be 
ealled complete emancipation, without any benefit to the child, 
the presumption is, that an undue influence has been exercised 
to procure that liability on the part of the child, and it is the 
duty and the business of the party who endeavors to maintain 
such a transaction, to show that the presumption is adequately 
rebutted.” The answers in our case furnish the only evidence 
in the case, and from them we mainly derive the true char- 
acter of this transaction. The two defendants were the uncles 
of the plaintiff. They were both present when the bond was 
executed, and the answer of Dr. Skinner shows plainly the 
influence he possessed over the plaintiff. Ile went to the 
house of Dr. Skinner an inebriate, and during the short time 
he sojourned there, the uncle succeeded, in some measure, in 
rescuing him from this degrading and inveterate habit, and 
if the Doctor has succeeded in his kind and benevolent effort, 
it will be worth to the plaintiff more than double the amount 
of his bond. But this is beside the present question, except 
in showing Dr. Skinner’s influence over him. Ignorant and 
incapable of judging of his rights, he trusted to his friend and 
connection, Dr. Skinner, took his advice and information about 
the business, in preference to that of him who had lately been 
his guardian, his guide and director. For when, upon his 
return to the house of his uncle, he informed him that Mr. 
Haywood had told him that he (the Dr.) had not given him 
a correct view of the decree obtained by him and the other 
legatees, as appeared from the record of the suit, and the decree, 
the Doctor did not hesitate to tell him Mr. Haywood was 
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wrong, that he had examined the record and it was as he had 
represented it tohim. He chose to trust to the opinion of Dr. 
Skinner in preference to that of his late guardian. All this 
shows the influenee which the uncle had aequired over the 
nephew. Lut it turns out that Mr. Haywood was right, and 
Dr. Skinner was wrong. Under this ignorance of his rights 
and obligation, he executed the bond, distant from all his other 
friends and relatives with whom he might have counselled. 
Another fact disclosed by the answer is important: when, on 
his return to Dr. Skinner’s, the plaintiff did not advert to the 
note which he had promised to give, until reminded of it by 
Dr. Skinner, he was then reluctant to execute it, but after some 
time did so. We do not mean to say that any actual fraud 
was perpetrated by Dr. Skinner, or any intended. He, no 
doubt, believed what he stated. But where an individual 
pronounces a decree of a court of justice unjust, he ought to 
be very certain he is right. Ilere, however, the question is 
not one of direct and actual fraud, but of undue influence 
used to the injury of the plaintiff by the defendants; I 
say the defendants, for they were both present at the execution 
of the bond, and after its execution it was handed to Little, 
who immediately transferred it to Dr. Skinner, who gave him 
a credit for it on his account. We consider Dr. Skinner as 
standing throughout this transaction in the relation of a parent 
towards the plaintiff. 

It was said in the argument that there was a moral obliga- 
tion on the plaintiff to refund the money paid by Mr. Little 
to his guardian, because he had been injured to a large amount 
by being made to account for the value of lands improperly 
sold by him. We cannot perceive how that has worked an 
injury to him, for the slaves that had belonged to William P. 
Little had been sold to replace the landed fund. Ifhe suffered 
by that transaction, he suffered in company with all the rest 
of the legatees. In truth, his suffering was contingent upon 
the amount of personal property Mrs. Anne Little might have 
to dispose of at her death. 

Upon these grounds, we are of opinion that the injunction 
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ought to have been continued until the hearing. There is no 
error in the order appealed from. 


Pearson, J. It is admitted that while the plaintiff was a 
minor, living as a guest with the defendant Skinner, a near 
relative, he was told by Skinner that the decree of the Su- 
preme Court, under the peculiar circumstances, operated 
unjustly wpon his uncle, the other defendant; and that the 
views of the case that had been given to him by his guardian, 
with whom he had consulted, were erroneous, and that the 
plaintiff was thereby induced, in ten days after arriving at 
full age, to execute the note in controversy. I put my opinion 
on the ground of “ equity confessed by the answer.” 

Conceding to the defendant perfect sincerity and honesty 
of purpose, which I cheerfully do, it was surely incumbent on 
him, after taking the responsibility of opposing his view of the 
case to that of the Supreme Court, and of the plaintiff’s guar- 
dian, in regard to the justice of the decree in its operation on 
the other defendant, to set forth the grounds upon which his 
opinion was based, and by which it could be supported ; this 
he failed to doz On the contrary, according to the facts ad- 
mitted, the decree gives to the plaintiff no more than he was, 
in conscience, at liberty to take, and does not take from the 
defendant Little one cent that he could in conscience keep. 
The testator gives certain of his slaves and other personal pro- 
perty, together with his land, to his widow for life, and then 
to his children. Certain others of his slaves he gives to his 
widow absolutely, and charges his whole estate with the pay- 
ment of debts, with power to sell both the real and personal es- 
tateforthat purpose. After his death, the widow and the other 
executors agree that, owing to the peculiar circumstances, it 
was most advisable to pay off the debts by a sale of the slaves, 
in which she had but a life estate, and of the land in which, 
also, she had but a life estate. The slaves in which, under 
the will, she took the absolute estate, were in this way exon- 
erated. She had no right in conscience to take any benefit 
from this peculiar state of things, other than that which was 
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common to herself and the others interested in the property ; 
and by a well-settled principle of equity, the justice of which 
no one can call in question, and which was acted upon as the 
basis of the decree referred to, inasmich as the slaves in which 
she had the absolute estate, although primarily liable, were 
exonerated by asale of the land in their stead, they were 
charged with the amount raised by the sale of the land. The 
result thus produced, so far from being wajust, was in strict 
accordance with the most refined notions of justice, and as 
such would strike any one who had not some preconceived preju- 
dices to the contrary. It is true that this view of the case 
may not have presented itself to Mrs. Little, and she distribu- 
ted her bounties and hospitalities among her children according 
to her own good pleasure, considering herself the absolute 
owner of those slaves; and the principle of substitution, announc- 
ed by the decree which required the /und-money to be replaced 
by a sale of slaves, made her estate that much less than 
she and those members of the family who had imbibed im- 
pressions from her, supposed it to be. Still this does not even 
give color to the allegation that the decree worked injustice 
to the defendant Little. It is admitted that the slaves on 
hand, which had belonged to the testator, were more than 
sufficient to replace the “land-money.” So, the individual 
estate of no one of the executors was charged with one cent 
by reason of the decree, and how the decree operated un- 
justly in respect to the defendant Little, is not shown or sug- 
gested. I concur the opinion that the injunction ought to be 
continued until the hearing. 


Per Ccriam, Decree to be certified. 








JOSEPH KNIGHT and others against JOILN L. KNIGHT and others. 


A limitation by will, to the heirs or the heirs of the body of one known by 
the testator at the time of the making of the will to be alive, is construed 
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to mean the children, and the descendants of deceased children, of such 
person. 

Where a legacy is given to a class, if there be no intermediate estate, the class 
is enumerated at the death of the testator; but where there is an inter- 
mediate estate, the class is enumerated at the end of such intermediate 
estate. 

The next of kin of one of the class, who is since dead, whether born before the 
termination of the intermediate estate, or after that event, are entitled to his 
share. 


‘ 
Cause removed from the Court of Equity of Edgecombe 
county. 

In the last will and testament of Lewis Barlow is contained 
the following clause : 

“T leave to my son Billy Blount Barlow, during his natur- 
al life, the following negroes, namely: Paul, ivrank, Maria, 
and Sam, and increase of any; and should my son aforesaid 
have a lawful Aetr or heirs begotten of his body, then the 
above-named negroes to them and their heirs forever; but 
in case my son aforesaid die without lawful heirs as aforesaid, 
the above-named negroes I give to the heirs lawfully begotten 
of the body of my daughter Louisa Knight, to them and their 
heirs forever.” In another part of the will is a bequest to 
Louisa Knight. 

The legatee for life, B. B. Barlow, received the said 
slaves, with the assent of the executor, and held them for 
several years, when he died intestate, without leaving any 
issue or the descendants of such. At the death of the tenant 
for life, Mrs. Louisa Knight had the following children, who 
were all then alive, to wit, John L. Knight, David LB. Knight, 
Sarah L. Knight, Luther B. Knight and Peter E. Knight; 
but, after that event, the said Peter E. died, and Joseph 
Knight administered on his estate. These children of Mrs. 
Knight, and the administrator of the deceased, P. E. Knight, 
are made defendants. 

The plaintiffs are the children of Mrs. Louisa Knight also, 
but born since the death of the holder of the life-estate, Billy 
B. Barlow. 
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The bill seeks for the plaintiffs, as constituting part of the 
class described, a share of the said slaves, and a share of the 
part of Peter E. Knight, deceased, of whom they, with the 
defendants, are the next of kin. 

The defendants answered, insisting that only such children 
of Louisa Knight as were born when B. B. Barlow died, can, 
by the rules of interpretation applicable to this will, come 
within the description of the persons entitled. 

The cause was set down for hearing upon the bill, answer 
and exhibit, and sent to this Court for trial. 


No counsel appeared for the plaintiffs in this Court. 
B. F. Moore, tor defendants. 


Pearson, J. It appears by the will that the testator knew 
that his daughter Louisa was alive, hence the limitation to 
the heirs of her body must mean her children or descendants, 
(so as to take in a grand-child, if the parent be dead). This 


is a familiar rule of construction, as a consequence of the 
axiom nemo est heres viventis. 

We have then, a limitation of slaves to Billy B. Barlow for life, 
remainder to the children of Louisa Knight. Barlow is dead. 
The defendants are children of Mrs. Knight, who were born at 
the time of his death; the plaintiffs are children born since 
his death. The question is, do all the children take, or only 
those who were in esse at the time the particular estate ter- 
minated? Where a legacy is given toa class, e. g. to the 
children of A, and no particular estate is interposed, so that 
the ques‘ion of ownership must be determined at the death 
of the testator, only such children of A who are én esse at the 
time and can answer to the call for an owner, are entitled to 
the property. This results from the fact that property, at all 
time, must have an owner, so as to belong to some one. 
After personal property once vests in possession, the owner- 
ship is fixed and cannot be divested without the act of the 
owner. A different rule has been applied to land, which is 
allowed, in the case of a descent cast upon a presumptive heir, 





Seen 
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to pass from his possession if a nearer heir be born, or to open 
and take in an heir of equal degree as a co-parcener. But 
this rule has no application to personal property. 

Where, however, a particular estate is interposed, as m our 
case, the taker of the first estate answers the purpose of filling 
the ownership, and holding the possession; so, although the 
limitation over is vested, there is no absolute necessity of fix- 
ing the ownership in regard to it. With a view of taking in 
as many of the class as possible, so as to carry into effect the 
intention, as far as the rules of law will allow, the call for the 
owners of the ultimate estate is not made until the first estate 
falls in, and all who answer the description at that time, are 
entitled. This doctrine is stated in all of the text writers. 
By it the children of Mrs. Knight born after the death of 
Billy B. Barlow are excluded. 

It is set out in the bill that Peter E. Knight, who is dead, 
and of whom Joseph Knight is the administrator, was a child 
of Mrs. Knight, and was living at the death of Barlow. It 
does not appear at what time this child died. Of course any 
of the children of Mrs. Knight, who were living at the death 
of Peter E. Knight, although born after the death of Barlow, 
are entitled to a share of his share as his next of kin, if he left 
no children. As to this there may be a reference to ascertain 
the facts, so as to supply the omission in the pleadings. 


Per Curinm, Decree accordingly. 








THOMAS LEARY administrator, against ALEXANDER CHESHIRE 
individually, and as administrator of N. £. Beasley. 


If one surety, by any means, gets a fund belonging to the principal, he is not 
at liberty to take the entire benefit of it, but must share it with his co-surety. 


Cause removed from the Court of Equity of Chowan County. 
At August Term, 1836, of Chowan County Court, Nathl. 
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Ge Beasley became the guardian of his daughter, Martha 
Efvabeth, who was a minor, and the defendant, and James 
Norcom, the plaintiff’s intestate, became his sureties by exe- 
cuting a guardian bond jointly with him. Martha E. Beasly 
was entitled, at the time this guardianship was conferred, to the 
sum of one thousand dollars arising from the sale of her mo- 
ther’s land, her mother being dead, and she being the only 
child, and the said N. E. Beasly was entitled, as tenant by the 
curtesy, to the interest on that sum during his life, that is, to 
sixty dollars per annum. The said Beasly received the said 
sum of one thousand dollars, due his ward. A few years after 
entering into the guardianship, Beasley became embarrassed 
in his business, and his sureties above mentioned, being ap- 
prehensive of loss on account of their suretyship, induced him 
to surrender the guardianshp of his daughter, and the defend- 
ant, Cheshire, was appointed in his stead, who entered into 
bond with plaintiff’s intestate and another as his sureties. 

At the instance of the defendant, a suit was brought in be- 
half of M. E. Beasley, on the guardian bond, against himself, 
the said Cheshire, and the plaintiff’s intestate ; a judgment was 
rendered against them and a recovery had for the said sum of 
$1000, with costs, of which intestate paid, under execution, five 
hundred dollars and the costs of the suit, after which no exe- 
cution issued on the judgment. 

Beasley died in 1851; the defendant administered on his 
estate. Ile was utterly insolvent, and had been so from shortly 
after surrendering the guardianship as above stated, and never 
repaid plaintiff any part of the amount paid for him. 

The plaintiff insists that he is entitled to one half of the 
interest arising from the said sum of one thousand dollars du- 
ring the life of N. E. Beasley, together with interest thereon, 
since the same came to the hands of the defendant, Cheshire. 

The prayer is for an account, Xe. 

The defendant answered, admitting the above facts, but 
contending that he was entitled to hold the full benefit of the 
accumulations of interest due his testator. Le alleges further 
in his answer, that his intestate, N. E. Beasley, was largely 
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indebted to him on a judgment obtained against him in his 
life-time, for which he was entitled to retain from assets in his 
hands, and that this sum would more than cover the amount in 
his hands, arising from the source designated. 

There was replication to the answer, commissions, proofs, 
and exhibits filed. 

The cause was set down for hearing, and sent to this Court. 


No counsel appeared for the plaintiff in this Court. 
Heath and Hines, for the defendant. 


Pearson, J. The allegation of the defendant that he holds 

a judgment against his intestate, besides that upon the guardian 
bond, is not supported by proofs, and must be put out of the 
case. 
* We have, then, this question: A principal becomes insol- 
vent, and his sureties are forced to pay the debt; one of them 
afterwards gets into his hands a fund belonging to the princi- 
pal, and, upon his death, by taking out letters of administra- 
tion, acquires the right to retain the fund, can he claim the 
whole benefit, or must he share with his co-surety ? 

Among co-sureties, “ equality is equity.” This is a well-set- 
tled principle, “If one surety, by any means, gets a fund be- 
longing to the principal, he is not at liberty to take the entire 
benefit, but must share with his co-sureties ; Barnes v. Pear- 
son, 6 Ire. Eq. 482; Allison v. Davidson, 2 Dev. Eq. 79. 


Per Coriam, Report confirmed, and decree for the 
amount reported. 
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HENRY M. SHAW and others against WILLOUGHBY McBRIDE and 

another. 

Unless otherwise provided in the will, general legacies will be taken for the 
payment of debts before specific legacies, and the legacies of personal pro- 
perty will be taken before those of real estate. 

Where a fund was ordered by will to be raised for the payment of debts by 
the hire of certain slaves named, with a limitation over when the necessary 
amount was raised, and it turned out that the indebtedness was greater than 
the whole value of the slaves thus set apart, the court ordered them to be 
sold in toto, and their values applied to the payment of the debts. 

A house ordered by a will to be removed from one tract of land to another 
and given with the latter tract to a legatee, was held to become personal 
property when it was removed, and must abate with the specific legacies of 


personal property. 


Cause removed from the Court of Equity of Currituck county. 

The questions considered in this case, arise out-of the will 
of Alfred Perkins, the material portions of which are as 
follows : ‘ 

“ First, I give and bequeath to my beloved wife, Lovey Per- 
kins, the plantation on which I live, containing about one 
hundred and sixty acres; negroes Jim, Billy, Willis, Joe, Al- 
bert, Ailiff and her two children, Henry and Amelia, Jenny 
and her boy, and Miles; all my household and kitchen furni- 
ture; all my farming utensils, &c.; negro Harriet and her three 
children; and all the woodland situated on the Comer Gum 
farm, (describing it), for the purpose of furnishing the farm, 
already given her, with fire-wood and rail timber; the whole 
of the foregoing I give and bequeath to my beloved wife for- 
ever. 

* Secondly, I give and bequeath to Molly Frost my Skillet- 
Handle farm, containing about one hundred and forty-five 
acres, provided she has an heir begotten of her body, and 
provided she is willing to release my estate from any amount 
I may owe her as guardian; but if she has no heir begotten of 
her body at her death, I give and bequeath the foregoing to 
her two brothers, Thomas Frost and Alfred Frost, to them and 
their heirs forever. 

3 
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“ Thirdly, I give and bequeath to Alfred Frost so much of 
my Comer Gum farm as is not given away to my wife, and so 
much of it as is not cut off by Caleb Bell’s lead-ditch, to him 
and his heirs forever. I also give to said Alfred Frost my 
negro boy Alfred, to him and his heirs forever. 

“ Fourthly, I give to Thomas Frost the Biggs farm, &c.; * * 
also the piece of land adjoining it that was separated from the 
Comer Gum farm by Caleb Bell’s lead-ditch, to him and his 
heirs forever. 

“ Fifthly, I give and bequeath to John Frost my negro boy 
Haywood, to him and his heirs forever. 

“ Sixthly, Lleave negroes Tom, Tatum, Lydia, Jane, Eliza 
and her children, to be sold by my executor on a credit of six 
months, with interest from date; and the fund arising from 
the sale, together with the notes and money I may leave, I 
want applied to the payment of my just debts, and the defi- 
ciences I want made up by hiring out negroes Willoughby, 
Billy, Cuffee, Major, George and Edward, as long as may be 
necessary. 

“ Seventhly, After the payment of my just debts, I give to 
Willoughby McBride the negroes above directed to be hired 
out, (naming them again), to him and his heirs forever. 

“ Kighthly, I give and bequeath to Mary Parr, orphan of 
David Parr, the sum of three hundred dollars. * * * 

“ Ninthly, I leave the house now used as a school house, 
near the Baptist church, to be moved by my executor, at the 
expense of my estate upon the Skillet-Handle farm, for the 
use of the same, and the land it is now on, I give to Dr. Henry 
M. Shaw, provided he pays thirty dollars to my estate.” 

By the last clause of this will, H. M. Shaw who was appoint- 
ed executor, qualified and took upon himself the burthen of 
executing the same. The executor took possession of the assets, 
and it has turned out that the funds and means provided for the 
payment of his debts, were inadequate to the purpose 
by nearly, or quite, twelve thousand dollars, and that the 
slaves ordered to be hired out, will be insufficient, even if sold, 
to raise the required amount. 
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The bill is filed by the executor, and by Alfred Perkins, 
Mary Parr, Molly Frost, Thomas Frost, and John Frost, against 
Lovey Perkins, and Willoughby McBride, praying for a con- 
struction of the will, and that the executor may be directed 
by this Court in the payment of the debts, particularly as to 
the mode in which the residue of the indebtedness is to be 
paid after the fund provided by the will is exhausted ; the 
plaintiffs contending that the slaves directed to be hired out, 
are primarily liable, while the legatee McBride contends that 
his is a specific legacy as well as the other, and that it ought 
not to be sold in whole, but should abate in the proportion of 
the other specific legacies; and further that the court will de- 
clare their several rights in the particulars above set forth; 
also for general relief. 

The defendants answered, admitting the facts as above stated, 
and insisting on their different views which are above stated. 

The cause was set down for hearing on the bill, answers, and 
exhibits, and sent to this Court by consent. 


Heath, for plaintiffs. 
Winston, jr., for defendants. 


Barrie, J. The difficulties suggested in the construction of 
the will of the testator, arise, not so much from its terms, as from 
the effect upon it of his indebtedness, of the extent of which he 
appears to have been so lamentably ignorant. The pleadings 
show that, in addition to the funds set apart by the testator him- 
self for the payment of his debts, there will have to be raised out 
of other property belonging to the estate, the sum of about twelve 
thousand dollars. The question is, out of what part of it, given 
as itis te different devisees and legatees, this large amount 
is to be raised. 

We suppose it is undeniable that the personal estate is to be 
first applied before any part of the realty can be taken for the 
payment of the debts. 

_ No authority need be shown for the well known principle, 
that unless it be otherwise ordered by the testator himself, the 
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personal estate is the primary fund for the payment of debts, 
and we cannot find any such order in the present will. It is 
equally clear that general legacies must be applied before 
specific legacies are taken, unless otherwise directed by the 
testator. A question might, under other circumstances, be 
raised, whether the specific legacy of certain slaves to the 
defendant Willoughby McBride, were not charged with the 
debts prior to the general legacy of three hundred dollars to 
the plaintiff Mary Parr. The legacy to McBride is, “ after 
the payment of my (the testator’s), just debts,” and if the ques- 
tion were a practical one, it might be contended that the debts 
were all to be paid out of the hires or proceeds of these slaves 
before any other legacy, general or specific, could be touched. 

But as both these legacies will be exhausted, it is unnecessary 
to decide which must first be taken. We are clearly of opin- 
ion that both these legacies must be applied before any of the 
other specific legacies can be taken. The intention of the 
testator that McBride was not to have the negroes bequeathed 
to him until all the debts were paid, is too plain to admit of 
his claim to stand on a footing of equality with the other spe- 
cific legatees. Nor can we assent to the construction for which 
he contends, that the slaves given to him are to be hired out 
for an indefinite period, until out of the hires the debts may 
be paid. The creditors are not bound to wait, and the other 
specific legatees ought not to be subjected to the risk of the 
death or depreciation in value of the said slaves. Besides, it 
is admitted that the proceeds of their sales even, will not be 
sufficient for the payment of the debts, and no construction 
can be admissible which postpones to an indefinite period the 
ascertainment of the liability of the other legatees. 

The gift of the house, with the expense of removing the same 
to the Skillet-Handle farm, must be taken as a specific legacy 
to the devisee of that farm. By separating it from the land 
on which it stood, the testator made it a chattel, so as to pass 
as such to the legatee, though when placed on the land to 
which it is ordered to be removed, it. will. again become a part 
of the realty. Asa specific legacy it must contribute pro rats 
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with all the other legacies of that kind for the payment of the 
remainder of the debts. A decree may be drawn to provide 
for the settlement of the estate upon the principles here stated. 


Per Curiam, Decree accordingly. 











WILLIAM GAUSE against CHURCHILL PERKINS. 


* A bill alleging that a trespasser was about to commit irreparable injury by 
boxing and working turpentine trees, and by cutting timber and making 
staves on land fit only to be cultivated for these products, without an aver- 
ment of the defendant's insolvency, will be dismissed on motion. 


Arpeat from the Court of Equity of Brunswick county, Judge 
Dick presiding. ' 

The plaintiff in his bill alleged that he was the owner in 
fee simple of the land in question, and that for several years 
past he has been in possession of a part of it by building, 
fencing, and cultivating such part continually up to the date 
of ‘his bill; that the most of the land is fit for the production 
of turpentine, staves and timber, and for but little else; that 
the defendant, in 1852, by his agents-and servants, against 
the will of the plaintiff, entered upon the premises and boxed 
the pine trees for procuring turpentine, and has carriéd on 
the business of making turpentine on this land, and carrying 
it off and selling the same in large quantities; that he has 
boxed some 25,000 trees; that he is overworking these trees, 
and that in a few years they will be worn out, useless and 
unfit for making turpentine; thas “he is now engaged in 
committing other waste, spoil and destruction upon the.said 
land, and is thus doing an irreparable injury to the said land, 
and will render the same utterly useless and valueless, unless 
he is restrained by the injunction of this Honorable Court.” 
It also charges, that the defendant has no interest or title in 
the land, or any part of it ; that the plaintiff had instituted an 
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action at law for the trespasses above-mentioned, and that the 
same was still pending, but that no amount of damages he 
may recover, at law, will compensate for the injury threaten- 
ed to his property. 

The prayer of the bill is for an injunction and for an account. 

The answer of the defendant denies thatthe plaintiff has 
title to any part of the land used by him, but says that all 
thereof is his own property by a valid title. He denies that 
the process of cultivation, as conducted by him, is calculated 
irreparably to injure the land, but that he is pursuing the bu- 
siness in a prudent manner. Le avers also, that he is entire- 
ly solvent, and werth much more than the whole value ofthe 
land claimed by the plaintiff, so that there would be no difli- 
culty in obtaining remuneration, at law, for whatever he might 
recover from defendant by the way of damages. 

Defendant moved to dismiss the bill for want of equity, 
which motion was refused by his Honor, Judge Dick; where- 
upon the defendant appealed to this Court. 


Strange, for plaintiff. 
London and Moore, for defendant. 


Pearson, J. The general rule is, Equity does not extend 
its jurisdiction either to offences against the public, or to civil 
trespasses. In reference to the former no exception has ever 
been made ; but in reference to the latter an exception has been 
allowed after much hesitation, and jurisdiction assumed for 
the prevention of torts or injuries to property, by means of 
the writ of injunction, under certain restrictions, namely, two 
conditions must concur in order to give jurisdiction—the 
plaintiff's title must be admitted, or be established by a legal 
adjudication, and the threatened injury must be of such a 
nature as will cause irreparable damage. 

The ground of the first restricfion is obvious; a court of 
Equity cannot pass upon the legal title; to do so would con- 
vert a bill in Equity into an action of ejectment. It is not 
necessary, however, that the legal title should be established 
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before the aid of a court of Equity is asked for, because the 
injury may be committed before a trial at law can be had, 
and when the bill sets out that an action has been, or is about 
to be, instituted for the purpose of establishing the title, Equity 
will exert its power of injunction in aid of the action at Law, 
by taking care of the subject-matter of the action, but, with- 
out assuming jurisdiction to decide the question of title. 
Irwin v. Davidson, 3 Ire. Eq.'316. | 

The ground of the second restriction is equally obvious. If 
a court of Equity interfered to prevent an alleged trespasser 
from doing ordinary acts of ownership, such as cultivating the 
land, clearing and opening new fields, &c., a bill for an in- 
junction would accompany a declaration in ejectment, almost 
as a matter of course, causing not only much private loss, but 
great detriment to the public. Fields already cleared would 
lie idle, woodland that, in a country like ours, ought to be 
cut down and cultivated, would stand wild and unproductive, 
and the valuable products of our forests would no longer swell 
the tide of trade. 

In the application of this restriction, much difficulty occurs 
in defining what injury is irreparable. The word means that 
which cannot be repaired, retrieved, put back again, atoned 
for. The most absolute and positive instance of it is the cut- 
ting down “ ornamental trees,” such as the noble oaks in our 
State-House grove. “A tree thatis cut down cannot be made 
to grow again.” But the meaning of the word “ irreparable” 
pointed at by this example, is not that which has been adopted 
by the courts either in England or in this State. Grass that 
is cut down cannot be made to grow again, but the injury can 
be adequately atoned for in money. The result of the cases 
fixes this to be the rule: the injury must be of a peculiar na- 
twre, so that compensation in money cannot atone for it; 
where, from its nature, it may be thus atoned for, if in the 
particular case the party be insolvent, and on that account 
unable to atone for it, it will be considered irreparable. 

In England, analogies drawn from the doctrine of destrue- 
tive waste are resorted to for the purpose of aiding in the ap- 
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plication of the rule. It is there held, that if an alleged tres- 
passer is about to pull down the dwelling-house, an injune- 
tion will lie, without an averment that he is insolvent; for, 
although with money enough, as good, or a better house can 
be built, still it involves a matter of feeling—there is an at- 
tachment to the house in which our aneestors lived. This 
feeling is certainly not as vivid in this country as it isin Eng- 
land. How far our courts will follow their decisions, is not 
now for consideration. There may be a distinction between 
pulling down a house merely for destruction, and doing so for 
the purpose of improvement. So, it is there held, that if an 
alleged trespasser is about to work a mine, an injunction 
will lie without an averment of insolvency, because it is de- 
struction, and takes away the substance of the land, and there 
is no mode of ascertaining the value, or the quantity of the 
copper, tin, or other mineral that is extracted from the bowels 
of the earth. Our courts have shown a disposition not to in- 


terfere, unless there be an averment of insolvency. In Falls 
v. McAfee, 2 Ire. 239, it is suggested that instead of an injunc- 
tion, the proper course was to appoint a receiver, so as not to 
stop the working of a gold mine ; for that was alike “ oppos- 


” 


ed by public policy and private justice.” This suggestion is 
adopted in the Deep River Gold Mining Company v. Foz, 
4 Ire. Eq. 61; in which case, as well as in Jrwin v. Davidson, 
supra, there is an averment of insolvency. The subject of 
working mines is, however, not now under consideration. 

So, it is there held, that if an alleged trespasser is about to 
cut down timber trees, as distinguished from ornamental trees, 
an injunction will lie, without an averment of insolvency ; 
because it is destruction, and takes away the substance of the 
land, and would be waste if committed by a particular tenant. 
Qur question is, how far the English doctrine is applicable 
here in regard to clearing the land, eutting timber for shin- 
gles, and staves and working trees for turpentine ? 

The analogy taken from the doctrine of destructive waste 
fails ; for it is settled with us that a widow, or other tenant 
for life, may clear a reasonable quantity of land, and is not 
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confined: to the use of timber as “ house-bote,” “ fire-bote,” 
‘“‘hay-bote,” but may sell or otherwise dispose of the wood on 
the land so cleared. So, the widow may cultivate the pine-trees 
in her dower-land for the purpose of getting turpentine, and if 
dower is assigned on land fit for nothing but to afford staves 
and shingles, it is difficult to conceive what other use she can 
make of it. 

Putting this analogy out of the way, the naked question is: 
in the present condition of our country, does the cultivation 
of pine-trees for turpentine, or the cutting. down of oak-trees 
for staves, or cypress trees for shingles, cause an ‘irreparable 
injury /—one which cannot be compensated for in damages? 
The very purpose for which these trees are used by the own- 
ers of land is to get from them turpentine, staves and 
shingles, for sale. It follows, therefore, as a matter of course, 
that if the owner of the land recovers from a trespasser the 
full value of the trees that are used for these purposes, he 
thereby receives compensation for the injury, and it cannot, 
in any sense of the word, be deemed irreparable. So that 
private justice and public policy, which calls for a full deve- 
lopment of the resources of the country, alike forbid the in- 
terference of a court of Equity, except in cases where, from the 
insolvency of the alleged trespasser, the compensation in 
money cannot be had. Accordingly in Lloyd y. Leath, Bus. 
Eq. 41, the bill avers the insolvency of the defendant, and it 
is treated of in the opinion as a necessary part of the plain- 
tiff’s equity. So, in the other cases in reference to timber, 
and in the gold-mining cases, this averment is always made 
as a necessary part of the plaintiff’s equity. Indeed, in 
Thompson v. Williams, 1 Jones’ Eq. 178, it is said that an 
injunction against clearing and opening land, as is usual among 
farmers, would not be sustained, although there is an aver- 
ment of insolvency. “Ifin such a case a defendant can be 
enjoined, we see no good reason why, in every case where he 
is a poor man, possessed only of the land for which he is con- 
tending, he may not be stopped by an injunction from open- 
ing and clearing the ground.” 
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In our case, the injury, against which the plaintiff asks for 
the protection of an injunction, consists in the cultivation of 
trees in‘ procuring turpentine, and in getting staves for bar- 
rels. It isnot necessary to decide whether the cultivation of tur- 
pentine and, as an incident thereto, the getting of staves and 
hoop-poles for the barrels necessary to put itin, is notsuch an or- 
dinary use of it, in the course of agriculture, as does not come 
within the jurisdiction assumed by the courts of Equity in refer- 
ence to the prevention of civil trespasses, even although there 
be an averment of insolvency, for the bill does not make that 
averment, and on that account is fatally defective. The bill 
contains a general allegation that the acts complained of will 
be productive of irreparable injury, but the allegation must 
be attended. with such a statement of facts, as enables the 
court to see that such would be the result; Bogey v. Shute, 
1 Jones’ Eq. 180. As instances where there is such a state- 
ment of facts as enables the court to see that the damage will 
be irreparable, and where an averment of insolvency is not 
necessary, we may refer to Purnel v. Daniel, 8 Ire. Eq. 9; 
Troy v. Norment, 2 Jones’ Ey. 318. The injuries complained 
of in these cases were, in their natures, destructive. But ours 
is a new country; our policy is to subdue the forest and de- 
velope its resources, and we decide, that to work trees for tur- 
pentine, or to cut down trées for staves, is not destruction, and 
the court cannot see that the injury will be irreparable, unless 
there be an averment of the insolvency of the defendant. 

Upon the coming in of the answer, a motion was made to 
dissolve the injunction, which was allowed: Afterwards, at a 
subsequent term, a motion was made to dismiss the bill, which 
was disallowed, and the defendant appealed to this Court. 
We have seen that, upon the plaintiff’s own showing, he had 
no equity. After the answer came in, alleging the defend- 
ant’s solvency, and the consequent dissolution of the injunc- 
tion, there was an additional ground ‘for dismissing the bill. 
It could only then be held over as an original bill for discov- 
ery, and on account of the turpentiue and staves which the 
defendant had disposed of; in other words, as a bill for an 
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account against a trespasser. This would certainly be.a bill 
of the “ first imipression.” Where Equity has jurisdiction to 
prevent a wrong by injunction, if there has been loss before 
the injunction is sued, the court will direct an account of the 
profit that the defendant has made, as incident to the jurisdic- 
tion assumed for the purpose of injunction, so as to prevent 
circuity and expense. - After.a plaintiff has established his 
right to come into one court for an injunction, he will 
not be required to resort to an action in another. court to 
recover.his damages. But the equity for the account is strict- 
ly incident to the injunction, and therefore, if an injunction 
is refused, an account cannot be given, but the plaintiff must 
resort to a court of law. Adams’ Eq. 219. 

The motion in the court below to dismiss the bill, ought to 
have been allowed. 


Per Curiam, Decree accordingly. 








HOWARD WISWALL and others against THE GREENVILLE AND 
RALEIGH PLANK ROAD COMPANY. 


A charter of incorporation creating a company for the purpose of effecting a 
communication by a plank road between designated points with the privi- 
lege of taking tolls, does not authorize the company to establish a stage line 
upon their road, nor to contract for carrying the United-States mail. 


Causs sent from the Court of Equity of Beaufort County. 
The bill in this case set forth that the plaintiffs are stock- 
lrolders in the Greenville and Raleigh plank-road company, 
which was chartered by the General Assembly at its session 
of 1850, and was duly organized by complying with the terms 
of the said Act; that the said company. was incorporated for 
“ the purpose of effecting a.communication by means of a plank 
road from within the limits of the town of Greenville in Pitt 
County, to the city of Raleigh;” that in accordance with the 
said charter a plank road has been built from the said town 
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of Greenville to the town of Wilson in Wilson county, which 
isin the most direct and practical line towards the city of: 
Raleigh, but that the same has not been extended further, for 
the want of the necessary funds. The bill goes.on to recite 
the various clauses of the act of incorporation, prescribing the ~ 
nature and extent of the duties of the company, the extent of 
its powers and privileges, and the object of its incorporation, 
which clauses are fully set forth in the opinion of the court, 
and therefore need. not be stated here. It further sets forth 
that the said company has been for several years in operation, 
and has, from the tolls received, accumulated a fund of 
about $4000 ; that the individuals named in the Dill are the 
president and directors of the said road for the time being, 
and as such have the control and management of the affairs 
of the said company ; that the said president and directors, or 
a majority of them, with the sanction and approbation of a 
majority of the stockholders, have adopted a resolution to 
purchase with the said funds a line of stages with the necessary 
appurtenances, to be run as their property upon the said road, 
and further to procure a contract from the U. 8. government 
for carrying the public mail by such stage line upon the said 
road; and that they have appointed one of their number, the 
defendant Johnston, an agent, to effectuate these purposes, 
and that the said president and directors, through their agent, 
the said Johnston, are taking measures to accomplish both 
these purposes. They insist:in their bill that this would bea 
misapplication of the funds which are needed for the repair 
of the road, which is in a worn and dilapidated condition, or 
should be divided amongst the stockholders; that such en- 
terprises are foreign to the purpose for which the company 
was instituted, and not authorized by. their charter; that 
besides exposing the company to the risk of loss from the un- 
dertaking, these measures will expose them to the danger of 
a forfeiture of their corporate privileges; they, therefore, pray 
for an injunction. 

To this bill the defendants demurred. There was a joinder 
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in demurrer; and the cause being set down for argument, was 
sent to this Court. ‘ 


Donnell, for the plaintiffs. 
Rodman, for the defendants. 


Pearson, J. It was conceded in the argument that a 
corporation lras a right te restrain by injunction the corpora- 
tors from doing any. act which is not embraced within the 
scope and purpose for which the corporate body was created, 
and which would be a violation of the charter; not only on 
the ground that such act would operate injuriously upon the 
rights and interests of the corporators, but on the further 
ground that a forfeiture of the charter would be thereby in- 
eurred. 

So, the only question made by the demurrer is this: Has the 
company power to purchase stages and horses to be run upon 
the said road?—and has it likewise power to enter into a 
contract to carry the United States mail on the road by means 
of such stages # 

This question must be decided by a construction of the 
charter. We have examined it, and declare our opinion to 
be, that no such power is given to the company. 

The first section sets out the object of the incorporation, to 
wit, “ for the purpose of effecting a communication by means 
of a plank road from Greenville to Raleigh.” 

The third section grants the franchise of incorporation, and 
gives all the powers, rights and privileges necessary “ for the 
purposes mentioned in this act.” 

The ninth section invests the president and directors of the 
company “with all the rights and powers. necessary for the 
construction, repairs and maintaining of a plank road to be lo- 
cated as aforesaid.” 

The fourteenth section provides for the erection of toll-houses 
and gates. 

The fifteenth section provides for the collection of toll to be 
“demanded and received from all persons using the said plank 
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road,” with a proviso that the tolls shall be so regulated that 
the profits shall not exceed twenty-five per cent on the capital 
in any one year. 

These sections contain the substantive provisions ; the others 
merely embrace the details necessary for the formation of the 
company, &c. 

The mere statement makes the question too plain for obser- 
vation. If, under the power to construct, repair and maintain 
a plank road, a power can be implied to buy stages and horses 
and become a mail contractor, the company, by a parity of 
reasoning, has an implied power to set up establishments at 
convenient points along the road for the purchase of produce 
to be carried over its road. Besides, how are tolls to be de- 
manded and received, and how are the profits of this enlarged 
operation to be regulated? How are losses from such specu- 
lations to be guarded against ? 

It may as well be contended that a turn-pike company, from 
its power to construct, repair and maintain the road, has, by 
implication, power toembark in the business of mail contractor, 
or in buying and selling horses, cattle, or produce, under the 
suggestion that the road would be subservient to these pur- 
poses. 

Let the demurrer be overruled. 


Per Curiam, Decree accordingly. 








MARY E. STEWART against WADE H. HUBBARD. 


Where a party to a suit in court, falsely represented to another party, an 
ignorant female living out of the State, that a certain question-had been 
decided against her, and thus obtained from her an assignment of her in- 
terest which was worth $1200, for sixty dollars, the Court of Equity will 
enjoin him from taking from the clerk’s.office more than he paid for the 
claim with interest. 


Cause removed from the Court of Equity of Anson County. 
The facts of the case are fully stated in the opinion of the court. 
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No counsel for the plaintiff in this Court. 
,_ Bryan, for the defendant. 


Nasu, C. J.. Very clearly the plaintiff is entitled to the 
relief which she seeks. Jason Meador, jr., died in the year 
18—, intestate, leaving Stephen L. Meador, Samuel Odom, Ma- 
ry E. Stewart, the plaintiff, and Hulda, the wife of the defendant, 
his heirs-at-law. At the time of his death he was seized and 
possessed of a tract of land which the defendant took possession 
of, claiming itas the property of Jason Meador, sr., dec’d., the 
father of Jason Meador, jr. A petition was filed in the proper 
court by Stephen L. Meador, Saml. Odom, and the plaintiff, 
against the defendant and his wife Hulda, for the partition of 
the said land. AtSept. Term, 1852, a decree was made by the 
Court that the land was the property of the said Jason Mead- 
or, junior, and that the said parties were his heirs-at-law, and 
the land was ordered to be sold, and an account taken of the 
rents and profits while in the possession of the defendant, and 
the proceeds divided among the heirs. The land was sold, 
and brought the sum of $4,550, and the rents and profits re- 
ported against the defendant were $218,94. This amount was 
paid into the office of the clerk and master, and the share of 
the plaintiff, which is about $1200, is still in the office. The 
plaintiff resided in South Carolina. At Fall Term, , of 
the Court of Equity of Anson county, the defendant filed in 
his name, and that of the plaintiff, a petition to have paid to 
him as assignee of the plaintiff, her share of the money then 
in the office. Of this petition the plaintiff had no notice. 
The bill was filed to enjoin the defendant from receiving the 
money in the clerk’s office. 

To this statement the defendant answered, that he purchas- 
ed from the plaintiff her interest in the land, before the sale, 
and before the decree therefor, at the price of $60, of which 
he paid her $30 in cash, and gave his note for the remainder, 
and he produced her deed, dated 4th of March, 1852. The 
plaintiff, in her bill, admits she executed that deed, but charges 
it was obtained through the fraudulent representations of the 








IN THE SUPREME COURT. 





Stewart v. Hubbard. 





defendant. She alleges that. sometime before the decree of 
sale was obtained, the defendant came to her residence in South 
Carolina, and falsely and fraudulently told her that the suit 
for the partition of the land had been decided, and that the 
Court had decided the land to belong to Jason Meador, sr., the 
grandfather of the plaintiff, and that she -was entitled to one 
fourth of one sixth of the land, and that when she executed 
the conveyance she thought and believed she was conveying 
away her interest in the land as one of the heirs of her grand- 
father. To this allegation the defendant opposes a total denial. 
He denies he made any such statement as that set out in the 
bill, and that the plaintiff well knew, when she executed the 
deed, she was conveying her interest in the property of her 
father, and that she so executed it because she preferred the 
present possession of the sum he offered, to her share in the 
land. That Jesse J. Nash, who lived in Alabama, went with 
him to the residence of the plaintiff when the conveyance was 
made. Subsequently, he went to the plaintitf’s and took with 
him one Michael C. Nash and the deed, and requested the 
plaintiff to acknowledge the deed before the said M. C. Nash, 
to enable him to have it proved in this State, which she at 
first refused to do, saying that she had found out that the land 
was worth much more than she expected. This was before the 
sale. Her mother was present, and told the plaintiffshe ought 
not to deny her hand-writing, for she knew she had signed the 
deed. She then acknowledged it before Michael C. Nash, 
who attested it, and he offered to pay her the $30 due upon 
his note, which she refused to take. 

The defendant further stated in his answer, that, at the time 
the petition for partition was filed, the land was worth no more 
than $200Q, and that it was run np to the price at which it was 
sold, from a spirit of rivalry among the bidders. 

It would be difficult to deny to the plaintiff the relief she 
asks if the case were tried. on the bill and answer; but when 
the testimony is examined, it discloses as base a fraud as can 
be well conceived. The defendant places his defence upon 
the deed of the 4th of March, and denies positively the charg- 
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es of frand in its procurement. He denies that he told the 
plaintiff that the suit for partition had been decided against 
her, and that the Court had decreed that the land belonged to 
Jason Meador, sen’r., her grand-father. Ife denies that he 
told her that she was in consequence entitled to but one-fourth 
of one-sixth of the land. Three witnesses contradict him di- 
rectly, Gatsey Hodge, Lydia Meador and Mr. Campbell. 

The first swears that she was present at the trade, and heard 
Hubbard tell the plaintiff her suit was thrown out; and heard 
Jesse Nash, who was present, tell her that the law-suit was 
decided in favor of Jason Meador, sen’r.,.and that she was 
entitled to one-fourth of one-sixth of the land, and that the 
plaintiff bargained to sell the defendant her interest in the 
land as belonging to her grand-father. 

Mrs. Meador the same. 

Mr. Campbell says the defendant told him that the suit for 
the partition had been deeided in favor of Jason Meador, sr., 
and each of the heirs was entitled to one fourth of one sixth, 
and he heard the defendant make to the plaintiff the same 
statement. The defendant’s witness, Jesse J. Nash, in his 
statement, says the plaintiff sold her interest in the land, which 
was stated to be one fourth ; and tliat he believes she so under- 
stood it. He does not say any thing about the statement as 
testified to by the plaintiff’s witness, but he does state that 
Hubbard told the plaintiff that the land was believed to be 
worth $2000. Michael C. Nash’s statement is, that he went 
with Hubbard to the residence of plaintiff to witness her 
acknowledgment of the deed, in order to its probate and 
registration in Anson County. Now it is impossible for any 
one to read this statement without at! once coming to the 
conclusion that the conveyance from the plaintiff to the 
defendant was obtained by fraud. The defendant was the 
brother-in-law of the plaintiff, and lived in this State where 
the cause was pending, he being a party interested in it; it was 
natural, therefore, that she should have confidence in him, 
and had a right to expect of him a true and honest statement 
of the. progress of that suit.. His representation to her was 
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false throughout. The suit was still undecided ; no decree had 
been made; and no declaration by the court that the land 
belonged to the estate of Jason Meador, sr.; and all this he 
knew. He knew that as one of the heirs of her father, Jason 
Meador, jr., whose right to the land was subsequently declared 
by the Court, she was entitled to one fourth, and not to one 
fourth of one sixth. “ 
In argument it was insisted that whatever might have been 
the mistake of the plaintiff, when the deed was executed, she 
was acquainted with the facts when she acknowledged the deed 
before Michael C. Nash, and by such acknowledgment she 
confirmed it. It is evident that such was not her intention. 
She did not mean a confirmation. When she was requested 
to acknowledge the deed she refused. When her mother re- 
marked, “you can’t deny that you signed the deed,” 
she acknowledged it, but observed, as is testified by M. 
C. Nash, “if I had known as much as I do now, I never would 
have signed it.” And in his answer, the defendant states, after 
she had acknowledged it, he offered to pay the residue of the 
money, to wit, $30, for which she had his note, but she refused 
to accept it. Why did she so refuse if she intended to con- 
firm the conveyance? Her land was gone; why, then, not 
take what would have been, and what was in that case, hers ? 
She was old and poor. No, by acknowledging the deed she 
meant simply, in the language of her mother, that she could 
not deny her signature, and that was all she did acknowledge. 
There is another feature in this case which merits attention. 
The land was sold under a decree of the Court of Equity, on a 
credit of twelve months, and brought $4550 ; of this sum the 
plaintiff was entitled to $1,137,50, and if to that be added 
the fourth of the rents decreed against the defendant, she was 
entitled to $1,192,24. She was old and in destitute circum- 
stances, and the defendant would have us believe that she was 
willing to sell that interest for $60. It is true that inadequacy 
of price is not per se fraudulent; but it is often strong and 
pregnant evidence of the existence of fraud in a transaction. 
I have said that, if the case rested upon the bill and answer, 
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it would be difficult to refuse the plaintiff the relief she asks. 
It is a well-settled principle of equity that, though there is no 
fraud or illegality in a transaction, yet if it be carried on in 
ignorance, or mistake'of facts material to its operation, a court 
of Equity will rescind any contract so entered into. Adam’s 
Eq..188. Aside, then, from the positive proof of fraud and 
imposition, it is impossible to believe that the plaintiff knew 
of the true situation of the case depending for the partition of 
the land. As the case resulted, the land was actually worth 
$4550, and her share near $1200. The plaintiff is entitled to 
be relieved. 

It must be declared that the deed of 4th of March, 1852, 
was obtained by fraud, and is void and of no effect, and must 
be surrendered to the plaintiff; that she is entitled to receive 
from the clerk and master of Anson Court of Equity, the sam 
now in his hands, being one fourth of the proceeds of the sale 
of the lands of her father, Jason Meador, jr., and also her share 
of the rents and profits decreed against the defendant, deduct- 
ing the sum of $30, the amount paid her by defendant. She, 
the plaintiff, delivering to defendant the note for $30, which 
she holds. 


a | 
Per Curiam, Decree accordingly. 








{ 


CHARLES HAMLIN against WILLIS A. HAMLIN, administrator. 


Where a Court of Equity has acquired jurisdiction of a cause by the obligor in 
a bond’s getting possession of the paper and pretending it was destroyed, 
it will not lose it afterwards by his personal representative producing the 
obligation. 

A creditor who takes a dividend of the effects of a bankrupt, surrendered to 
the assignee, under a petition filed by him, is not thereby estopped from 
collecting the remainder of his debt, if the debtor fails to get his certificate. 

The payment of a part of a bond within ten years, by an assignee in bank- 
ruptcy out of the funds and with the assent of the obligor, repels the pre- 
sumption of payment arising from the length of time. 
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Cavsx removed from the Court of Equity of Randolph County. 

The intestate, William A. Hamlin, being indebted to his 
brother Charles Hamlin, the plaintiff, and to many other per- 
sons, made application to the District Court of the United 
States to be permitted to take the benefit of the bankruptcy 
act of Congress; and the assignee for the county of Randolph, 
in which the said William A. resided, having notified him, 
among other creditors, to bring in his claims; he enclosed in 
a letter to his brother William, two bonds—one for $414,65, 
dated 10th of January, 1833, and the other for $224,88, dated 
6th of August, 1834; in which letter he also enclosed a power 
of Atforney for Willis A. Hamlin, the defendant, son of the 
intestate, appointing him agent to receive any dividends which 
might accrue to him from the estate surrendered by the peti- 
tioner. The said William A. Hamlin, defendant’s intestate, 
proceeded in his application to the court of bankruptcy, and 
took all the preliminary steps to entitle him to a certificate in 
bankruptcy, but never, actually, obtained one. The defendant, 
as agent of the plaintiff, received from the assignee in bank- 
ruptey, on the of July, 1851, as his share of the proceeds 
of the property surrendered by the defendant’s intestate, for 
the use of his ereditors, $190. 

In March, 1852, the plaintiff applied to the defendant’s 
intestate, shortly before his death, to know what had become 
of the bonds sent to him, when he informed him he had burnt 
them. 

The plaintiff alleges that, after the appointment of defendant 
as administrator, he demanded payment of the amount due on 
the said bonds from him, but he refused to pay thesame. He 
alleges the loss of the bonds, and that sufficient assets 
have come to the hands of the defendant, as administrator of 
his father, for the payment of his debts; and he prays for a 
decree to that effect. 

‘The defendant, in his answer, admits the facts above stated, 
except that the bonds in question were not burned, but avers 
their present existence in his hands, and offers to file the same 
in court. He insists, therefore, that the plaintiff, having-a 
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complete remedy at law, has no right.to proceed with his suit 
in a court of Equity. 

He further contends that the plaintiff, having come in under 
the proceedings in bankruptcy, and having received a pro 
vata of the amount raised by sale of the bankrupt’s property 
surrendered to the assignee, is estopped by such proceedings 
from recovering upon the said bonds. 

Ile further relies on the presumption of payment arising from 
the length of time, which was more than ten years from the 
time the causes of action accrued. The defendant admitted 
assets. 

There were replication to the answer, commissions, and 
proofs; and the cause being set down for hearing, was trans- 
mitted to this Court for trial. 


Haughton and B. . Moore, for plaintiff, 
Morehead, for defendant. 


Barrir, J. The defendant objects to the plaintiff’s recov- 
ering, upon three grounds: Ist. Because the bonds have been 
found, and, therefore, the plaintiff may have complete redress 
atlaw. 2ndly. Because the plaintiff is estopped from deny- 
ing that the intestate was duly discharged as a certificated 
bankrupt, under the bankrupt Jaw of 1841, the said plaintiff 
having applied for and received a dividend out of the effects 
of the intestate asa bankrupt. 3rdly. Because the bonds upon 
which the suitis brought are, from length of time, presumed to 
have been. paid, more than ten years having elapsed between 
the time when they became due, and the commencement of 
the suit. 

1. We are of opinion that the first ground of defence is 
untenable. At the time when the bill was filed, the Court 
undoubtedly had jurisdiction of the cause as a suit upon a lost 
bond. The plaintiff states, and the defendant admits, that the 
intestate.told the plaintiff that the bonds had been burnt. The 
intestate had not, in fact, destroyed them, but he had them 
concealed from the plaintiff, and the latter had, therefore, the 
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right to proceed in Equity to recover npon them as lost bonds. 
The Court having thus rightfully acquired jurisdiction of the 
cause, surely the intestate would not have been allowed to 
defeat it by producing the bonds which he stated that he had 
destroyed ; and what would not have been allowed to him, 
cannot now be done by his personal representative. No au- 
thority upon this point has been produced by the counsel on 
either side, but we cannot hesitate in deciding that the juris- 
diction of the Court of Equity in such cases cannot be thus 
defeated. 


2. We are not aware of any such ground of estoppel as 
that contended for by the defendant. The plaintiff was pro- 
ceeding lawfully when he presented his claim for a dividend 
out of the effects of the defendant’s intestate assigned to a 
commissioner under the bankrupt law. It was not his fault, 
but the fault of the intestate that the latter did not use the ne- 
cessary means for obtaining his certificate of discharge. As, 
under the provisions of the bankrupt law, nothing short of his 
obtaining a decree discharging him as a bankrupt, could dis- 
charge his debts, we cannot perceive how the plaintiff, by 
receiving a part of what was due to him, can be prevented 
from claiming the residue. The defendant has failed to pro- 
duce the only proper evidence of the discharge of his intestate 
as a bankrupt, and the plaintiff has not done anything to 
relieve him from the necessity of so doibg, or to bar himself 
from the relief which he now seeks. 


3. The defendant cannot, under the cirewmstances, avail 
himself of the lapse of time as a presumption of payment. It 
is well known that an express acknowledgment of a debt, or 
one implied from a part payment of it, will prevent the pre- 
sumption from arising. Tlere, a part of the debt was received 
by the plaintiff’s agent from the commissioner in bankruptcy 
by the assent of the intestate, and after that it was too late for 
him to-allege that it had been paid, and rely upon the pre- 
sumption as evidence of .the fact. Without adverting to the 
other circumstances relied upon by the plaintiff’s counsel to 
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repel the presumption, we hold the one jast adverted to, to 
be sufficient for that purpose. 

The plaintiff is entitled to a decree for the amount due on 
the bonds in question, after allowing all just credits. 


Per Curiam, - Decree accordingly. 








JOHN. McLERAN and wife against JAMES K. MELVIN and another. 


The writ of certiorari will lie to bring up a cause from a court of Equity to 
the Supreme Court, where a sufficient reason is shown for not appealing. 
Where the person really interested in a cause in Equity was a feme covert, 
upon a statement made by her husband, who had joined her in the suit, 
showing that an injunction to restrain an execution levied on her property 
had been improperly dissolved ; that he was absent from court upon urgent 
business when the decree was made; that his attorney had told him his 
presence would not be required at the trial; that his attorney had endea- 
vored to procure surety for an appeal without success; and that he would 
have appealed if he had been present; it was Held to be a sufficient cause 
for granting a certiorari. 

One who has entered into a deed, as a trustee, will not be heard to gainsay 
the title of the property conveyed to him by the deed. 


Certiorart to bring up a cause from the Court of Equity of 
New Hanover. 

John Melvin, of the county of Bladen, bequeathed, amongst 
other provisions, a negro girl, Eliza, (the subject of this suit,) 
to his danghter Mary Eliza, with a proviso that her mother 
should keep possession of the said slave until her said daugh- 
ter arrived at the age of twenty-one. The testator died in 
1844. The will was duly proven, and the executor therein 
named was qualified. 

In the month of January, 1846, the feme plaintiff, Mary 
Eliza, then eighteen years old, intermarried with the other 
plaintiff, John McLeran, but previously to such marriage, and 
in contemplation thereof, all the property belonging to her 
as well as all that she might thereafter acquire from her 
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mother, and especially the slave Eliza and her child, Harris, 
were, with the consent of the exeeutor, conveyed by a deed 
of settlement, dated 11th day of January, 1546, to the defend- 
ant James K. Melvin, her brother, in trust, that he should 
hold the:said property for the sole and separate use of the 
said Mary Fliza and her ‘children, free from all liability to the 
debts of herintended husband, but that he might remain-in 
possession of the property, he devoting the profits to the use 
of the intended wife and her children, if any should be born 
of the marriage. The said deed of settlement was.also execu- 
ted by the intended husband and by the defendant James K. 
Melvin, and duly proven and registered. 


The plaintiff McLeran becoming indebted to the defendant 
Melvin, gave lis bond for the amount due, to wit, $595, which, 
without consideration, was endorsed to the defendant McDou- 
gald, in order to facilitate the collection of it. A suit was 
brought in MeDougald’s name against the plaintiff McLeran 
and against. Melvin as endorser, and judgment recovered in 
the County Court of Bladen for the debt and costs, and a fi. fa. 
being directed to the sheriff, at the instance of the defendant 
Melvin, the same was levied upon the slave Eliza and one of 
her children, she having had several after the conveyance. 
It is averred by the plaintiffs, and admitted by the defendants, 
that the endorsement to McDougald was merely formal, and 
that the entire interest in the judgment is in the defendant 
Melvin, and that he has directed the whole proceeding against 
the property in question. 

The prayer of the bill is for an injunction and for general 
relief. 


The defendant Melvin, in his answer, insists that Mary Eliza 
Melvin being an infant when she executed the deed, the same 
is invalid, and that the property, notwithstanding such deed, 
vested in the husband, and is liable to his debts. He also 
contends that Mrs. McLeran took a contingent interest in the 
slave in question, which did not become vested until after the 
marriage, and which did not pass by the deed in. question, 
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but went tothe husband jure mariti. The answer was, other- 
wise, irresponsive to the allegations in the bill. 

McDougald disclaimed any knowledge or interest in. the 
matter. 

On the coming in of the answers, his i Judge Person, 
ordered the injunction to be dissolved and an appeal was 
prayed, but no surety was given. 

The plaintiff McLeran applied to the Supreme Conrt for a 
certiorari, alleging that he was not present when the cause 
was ‘heard upon the motion to dissolve; that he was absent 
upon urgent business and did not return to Wilmington where 
the Court sat, until after tlie final adjournment of the Court ; 
that he was informed by his counsel that his presence 
would net be required at the hearing of the cause, and that 
he therefore took no pains to prov ide surety for an appeal ; 
that his counsel, in his absence, made exertions to procure 
security for an appeal te the Supreme Court, without success. 
The writ was ordered, and the case brought up under it. On 
opening the cause for further preceedings, it was contended 
by the defendants’ counsel, that the cause was improperly 
brought up, for that.this Court had no power to issue the writ 
of certiorari to bring up a cause, and moved to dismiss the 
proceeding. The motion to dissolve the injunction was also 
debated at the same time. 


W. A. Wright, for plaintiffs. 
E. G. Haywood, for defendants. 


Barrix, J. The first question which this case presents is, 
whether it is properly constituted in the Court. The counsel 
for the defendants contend, that the writ of certiorari will not 
lie to.bring up any cause from the Courts of Equity to the Su- 
preme Court, but that if it will, this is not a proper case for 
its application. The ground of objection to the use-of the 
writ in an equity cause is, that there is no such necessity for 
it, as there is in a suit at law, and that, therefore, it ought not 
to be allowed; and further, that no instance of its allowance 
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heretofore can be shown. The reason alleged, to show that 
there is no necessity for its use is, that if there be error in any 
order or decree in Equity, it may be corrected upon a petition 
to rehear, or a bill of review. The obvious reply is, that ex- 
cept in the highest tribunal for the decision of equity causes, 
these remedies are inadequate, because the parties will still 
have a right to carry the cause up to the highest court, and 
it will be an unnecessary and unreasonable delay to prevent 
their doing so, in the first instance by an appeal, or, if that be 
lost without the default of the party seeking it, by a proceed- 
ing in the nature of an appeal. This delay, in a case like the 
present, of an order dissolving an injunction, will often put 
the party to a serious, if not fatal, inconvenience, and ought 
to be avoided, if possible. We think it may be avoided by 
giving a fair construction to the provisions of the Revised 
Code upon this subject. In the 6th section of the 33rd chap- 
ter, (the act which establishes the Supreme Court) it is enact- 
ed that “ the court shall have power to hear and determine 
all questions at law brought before it, by appeal, or other- 
wise, from a Superior Court of law, and to hear and deter- 
mine all cases in Equity by an appeal, or removal from a 
court of equity;” and in another paragraph of the same sec- 
tion, it is declared that the Court “shall also have power to 
issue writs of certiorari, scire facias, habeas corpus, manda- 
mus, and all other writs which may be proper and necessary 
for the exercise of its jurisdiction, and agreeable to the prin- 
ciples and usages of law, &c.” The 22nd section of the 4th 
chapter, provides that “appeals shall be allowed from any 
final judgment, sentence or decree of the Superior Court of 
law, or court of equity, court of oyer and terminer ;” and the 
next succeeding section declares that “ the Superior Court 
may, whenever it shall be deemed proper, allow an appeal to 
the Supreme Court from any interlocutory judgment, sen- 
tence, or decree, at law, or in equity, at the instance of the 
party dissatisfied therewith, upon such terms as shall appear 
to the Court just and equitable.” The 25th section of the 
same act makes it the duty of the clerk of the Superior Court 
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of law, and the clerk and master in equity, to file with the 
clerk of the Supreme Court, in proper time, a transcript of 
the record and proceedings of the causes in their respective 
courts, in which appeals have been taken; though by the sec- 
tion which next follows, the appellant himself may file the 
transcript if he chooses. . It'is seen by a reference to these 
enactments, that the right of appeal from the judgments or 
decrees final or interlecutory, of the Superior Courts of law 
and the Courts of Equity, to the Supreme, is. put upon the 
same footing in every respect. If this right be lost in any 
case in a Superior Court of law, without any default of the 
appellant, it is admitted that he may take his case up by the 
writ of certiorari, and we cannot perceive any sufficient rea- 
son why he may not have the same mode of taking up a case 
from a Court of Equity under similar circumstances. Suppose 
that, upon a petition to rehear, or a bill of review, the cause 
were decided against him a second time, and he should, with- 
out the slightest negligence, make another ineffectual attempt 
to appeal, would he be without redress ? Can any other mode 
than that by a writ of certiorari be devised for him to have 
his cause reviewed in the highest tribunal of the State? Un- 
til such be brought to our attention we shall feel ourselves 
bound to give to the party praying an appeal, and -prevented 
by unavoidable obstacles from availing himself of it, the ben- 
efit of that writ. The circumstances of the present case fully 
entitle the party to the favour of the Court. It is in truth the 
case of the wife, and if the husband had been less attentive 
than he was, we slionld think that her interest ought to be 
protected so far, at least, as to have it passed upon by this 
Court. 

The cause being thus properly before us, we have no hesi- 
tation in saying that the order dissolving the injunction was 
erroneous and ought to be reversed.’ The counsel for the 
defendants have contended in support of the order, Ist, that 
at the time of her marriage, Mary Eliza Melvin -was under 
age, and could not, on that account, make a valid conveyance 
of her slaves so as to prevent their becoming the property of 
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her husband, 2ndly. That she took a contingent interest only 
in the slaves under the will of her father, which did not pass 
by the conveyance to her trustee, and that when they became 
vested, it was after her marriage, and that thereby.they be- 
came the property of her husband, and liable to be seized for 
his debts. The first of these propositions is directly opposed 
by the cases of Freeman v. Cook, 6 Ire. Eq. Rep. 373, and 
Satterfield v. Riddick, 8 Ire. Eq. Rep. 271, and the reason 
given for the decisions is unreasonable, to wit, “ that it can- 
not be to her prejudice, but must be to her advantage, if it 
secure to her or her issue any thing; since, without. the -set- 
tlement, the whole would:go to her husband, absolutely, on 
her marriage.” The other proposition we deem it unnecessa- 
ry to decide, because the trustee cannot be allowed to urge it, 
even supp2sing it were true, and the consequence deducible 
from it: legitimate. The defendant Melvin has, by his 
solemn deed, agreed to accept the conveyance, and to hold 
the slaves, in trust, for the sole and separate use of his sister; 
and it would violate every principle of justice and fair deal- 
ing to allow him now to repudiate the title in himself, and 
treat the slaves as the property of the husband by subjecting 
them to the payment of his debts against the husband. The 
interlocutory order from’ which the appeal is taken, must be 
reversed, with costs against both defendants, which will be 

certified to the Court of Equity below. , 


Per Curiam, Decree accordingly. 








JAMES McKIMMON against WILLIAM A. ROGHRS and another. 


A conveyance of property in trust to hold the same, and receive the profits 
and apply them to the sole and exclusive benefit of a son who was greatly 
_ indebted, does not place it beyond the reach of creditors in a Court of Equity. 


Cause removed from the Court of Equity of Wake County. 
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Daniel Rogers, the father of William A. Rogers and Isaac 
Rogers, devised and bequeathed as follows: “Ido appoint Isaac 
Rogers as trustee during the natural life of my son William, 
until his heirs may arrive at the age of maturity, and, therefore, 
I give and devise unto said Isaac Rogers, a cerfain tract of 
land, bounded, &c., containing 254 acres; also one negro man 
named Virgil, to have and hold the said land and negro, to the 
said Isaac H. Rogers, his heirs, executors, administrators and 
assigns, in fee simple forever; in special trust and eonfidence, 
howevtr, that the said Isaac H. Rogers, his exeeutors, &c., 
shall and will hold and keep, use and apply the same, to the 
uses and in trust following, and none other, that is, shall, after 
paying the annual taxes that shall be assessed, and become 
due, on said land and negro, shall apply rents and profits 
arising from the rents and leases of said land, and hire of said 
negro, to the sole and exclusive benefit of my son William A. 
Rogers, for and during the term of his natural life, and then 
to the use and benefit of his children, or heirs.” 

The Dill sets forth, that William A. Rogers was indebted to 
the_plaintiff for merchandise sold him; and that having taken 
his promissory note for it he brought suit on the same in Wake 
County Court, and obtained judgment for the sum dne; that 
he took out a fiert facias, but the same was returned by the 
sheriff, and that the defendant had no goods or chattels, lands or 
tenements in this county; and the bill further alleges, that the 
said William A. Rogers had no property in Wake county 
whereby to satisfy said execution. The prayer is, that Wm. 
A. Rogers’ interest in the land and negro may be sold to satisfy 
the debt. 

The defendants answered, but did not vary the state of facts as 
above given. Isaac, the trustee, says that he has paid out 
considerable sums of money for fees and legal advice in de- 
fending this property from the efforts of William’s numerous 
creditors, to subject it to the payment of their debts, which he 
thinks should be returned to him out of the fund. 

The cause was set down on bill, answer and exhibits, and 
sent to this Court for trial. : 
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Winston and J. Guion, for the plaintiff. 
Battle and Busbee, for the defendants. 


Pearson, J. Under the will of Daniel Rogers, the land and 
slave mentioned in the pleadings vested in the defendant Isaac, 
in trust to hold the same and receive the profits, and after 
paying the annual taxes, “to apply the residue of the profits 
to the sole and exclusive use and benefit” of the other defendant, 
William. It was, no doubt, the wish of the testator to bestow 
this bounty upon his son in such a manner that the creditors 
could not reach it, but he has failed of his purpose, for William 
takes a trust estate which is recognized and enforced by law. 
It is a universal rule that whenever a man is entitled to, an 
estate, either legal or equitable, it may be subjected to the 
payment of debts. There will be a decree for the plaintiff. 

Whether the defendant Isaac is entitled to retain a portion 
of the fund by way of refunding the amount he has expended 
in “defending the many law-suits against William, and for 
advice in the management of the fund,” may be presented on 
a motion for further directions after the fund is brought in. 


Per Curiam, Decree accordingly. 


, 








JAMES L. BROWN and wife against WM. N. PRATT and others. 


Where a bill sets up a title in remainder to slaves, under a deed made in an- 
other State, there not being any allegation that the common law does not 
prevail in such State, the presumption is that it does prevail, and there- 
fore, that there can be no limitation in remainder of personal property. 

An answer filed to a bill after there has been a demurrer, or at the time of 
demurring, over-rules the demurrer as to such answering defendant ; but if 
he be a merely formal party, against whom no relief is prayed, the cause 
will not be retained on his account, if the demurrer of the others were suffi- 
cient to overthrow the equity of the bill. 


Cavs removed from the Court of Equity of Orange County. 
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The bill alleges, that one James Brown of Virginia, gave 
to his daughter Stacy, wife of Reuben Carden, two slaves, 
Asa and Rebecca (or Becky) for life, remainder to her four 
daughters, to wit, Patsey, Sarah, Polly and Nancy.. Patsey 
intermarried with one Harris Woods; Sarah intermarried 
with Benjamin Johnson ; Polly with Person Chisenhall; and 
Nancy with James L. Brown, the plaintiff ; that the two slaves 
were brought from the State of Virginia to the county of 
Orange by Carden and his wife ; that they also brought with 
them a bill of sale from the said James Brown to Reuben 
Carden and wife, with a limitation over as above stated. The 
bill states that Carden and his wife retained possession of the 
slaves many years, until Becky was stolen from them by their 
daughter Patsey; that after several ineffectual attempts to 
get the negro Becky away by the said Patsey and. Harris 
Woods, whom she afterwards married, the said Reuben Car- 
den sold the slaves absolutely to one John Lockhart, who sold 
Rebecca and three of her children, to Calvin, alias Carter, 
Waller, of Granville county, who claims, not the life-estate 
only, but the absolute title, either from John Lockhart or from 
some one to whom John Lockhart has sold them, and he ex- 
presses a fear that the said Waller will run the slaves out of 
the State. The prayer is for a writ of sequestration and for 
general relief. 

The defendant Carden filed an answer, and he and the oth- 
er defendants, at the same term, filed a demurrer to the bill 
for the want of equity. There was a joinder in demurrer, 
and the cause being set down for argument, was sent to this 
Court. 


Phillips, for plaintiffs. 
Graham, for defendants. 


Barri, J. It is very clear that the plaintiffs have not, by 
their bill, shown any title to the slaves, with respect to whom 
they seek relief. They claim under a bill of sale which they 
allege was executed in Virginia, by which the female slave, 
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of whom the others are the children, was limited to the de- 
fendant Mrs. Carden for life, with remainder to her four 
daughters, of whom the feme plaintiffis one. There is no allega- 
tion that the common law, by which a limitation over, by deed, 
of personal property, after a life-estate, is void, does not pre- 
vail in that State. We must, therefore, presume that it does, 
and that, consequently, the plaintiffs have no title under the 
limitation. In support of this.conclusion, the case of Griffin 
v. Carter, 5 Ire. Eq. Rep. 413, is a direct authority. 

The only difficulty which the case presents arises from the 
state of the pleadings. All the defendants have joined ina 
demurrer, and at the same time one of them has filed an an- 
swer. - The answer certainly overrules the demurrer as to the 
party who put it in; Cooper’s Eq. Pl. 113, citing 3 P. Wil- 
liams, 80, 2 Atk. 282; but we think it does not affect the 
demurrer as to the other defendants, for the reason that if sev- 
eral join in one demurrer to a bill, it may be good as to one 
defendant and bad as to the others. Cooper’s Eq. Pl.’ 113; 
8 Ves. jun. 403; Stor. Eq. Pl. sec. 443. In this respect a 
demurrer in Equity differs from one at Law. Stor. Eq. PI. 
ubi supra. If the answering defendant, in the present case, 
were any other than a mere formal party, the result would 
be that, upon the demurrer upon which the cause is set down 
for argument, the bill would be dismissed as to all but him, 
leaving it to be decided as to him upon the hearing; but as 
he is a mere formal party, against whom no. relief is prayed, 
it would be useless to retain the cause, and the bill must, 
therefore, be dismissed altogether. As the plaintiffs sue in 
Jorma pauperis, no costs are given. 


Per Curiam, Decree accordingly. 
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JOSEPH G. LOCKHART against BENJAMIN LOCKHART, 
administrator, and others. 


Where a testator, in one part of his will, uses»words which describe certain 
objects of his boutty asa class, and in another part of the will refers to 
them by the same words of. description, the presumption is that, in both 
instances, he uses the words in the same sense, and in both instances intends 
them to take as a class. 


Petrrion to rehear a cause. 

The petition was to rehear the cause for the purpose of 
modifying a decree which was made erroneously at the Spring 
Term, 1856, of the Court of Equity of Northampton county. 
“The primary object of the bill in this cause, was to. have a 
partition of certain slaves bequeathed to the plaintiff and to 
defendant Benjamin F. Lockhart, and the cliildren of Joseph 
J. Lockhart, by the will of Sarah Lockhart; and a decree to 
that effect was passed by Jygglge Person at the Spring Term, 
1856, wherein it was adjudged and decreed, that the children 
of Joseph J. Lockhart, were entitled to take the said slaves 
per capita with Benjamin’and Josepli G. Lockhart; that is, 
that they should take, together, three fifths of the same, while 
the plaintiff, Joseph G., and the defendant, Benjamin F., should 
take but one fifth each ; whereas, it is insisted by the plain- 
tiff, the proper mode of division would have been for the 
children of Joseph G. Lockhart to take, together, one third of 
the said slaves, allowing to Benjamin and Joseph G. one third 
each. 

The petition was set for hearing, at the Spring Term, 1857, 
of the Court of Equity of Northampton, and sent to the Su- 
preme Court by consent. 

The following are the two clauses in the will of Sarah 
Lockhart, upon which the question in the cause arises, viz: 

“Item 2nd. I give unto the children of my deceased son, 
John J. Lockhart, the following named slaves and their in- 


crease, Amis, Cherry and Peter. 
* * * * * > 7 * * * 


5 
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“Item 5th. It is my will, after paying my just debts, that 
all my property of every kind and description not disposed of 
in the above items of this will, be equally divided between the 
children of my deceased son, John J. Lockhart, and my sons 
Benjamin F. Lockhart and Joseph G.. Lockhart.” 

Of the property mentioned in the latter item, a large part 
of it consisted of slaves, who are the main subject of this. con- 
troversy. 


B. F. Moore, for the plaintiff. 
Badger, for the defendants. 


Pearson, J. In Bivens v. Phifer, 2 Jones’ Rep. 486, 
some pains are taken to collate the eases upon the subject of 
taking “per capita” and “per stirpes.” The general rule is 
admitted to be that legatees take per capita. But an exception 
is made “if there be any thing in the will indicative of an 
intention that they shall take Ws families.” When such an 
intention is indicated as to ‘all or a part of the legatees, the 
division will be per stirpes. For reasons there given, the case 
was held to fall under the exception. So, Lowe v. Carter, 2 
Jones’ Eq. Rep. 377, is held to fall under the exeeption. So, 
Gilliam v. Underwood, ante 100, is held to fall under the 
exception. 

The principle to be deduced from these last two cases is this : 
Where a testator in one part of his will uses words in a sense 
about which there can be no mistake, and the same words are 
used in another part of the will, the presumption is that he uses 
them in the same sense. So, where in one part of the will he 
treats the objects of his bounty as a class, and in another part 
of the will he refers to them by the same words of description, 
the presumption is that he uses the same words in the same 
sense, and intends them to take as a class, and the division of 
the fund will be per stirpes as to them, treating them as a class, 
because the will in another part treats them asa class. Thus, 
in Lowe v. Carter, by the 8th item, the testator lends certain 
slayes to his daughter Sarah for life, with a remainder to her 
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bodily heirs, meaning her children ; by the 9th item, he makes 
the same disposition of certain other slaves to his daughter 
Catharine, and her bodily heirs; by. the 10th item he directs 
his executor to hire out certain other slaves and pay over the 
proceeds to the children of his daughter Elizabeth, until the 
youngest arrives at the age of twenty-two, and “then to be 
equally divided among them;” by the 13th item he directs 
his personal property to be sold and the proceeds of sale to be 
equally divided between the bodily heirs of Elizabeth, Sarah 
and Catharine; “ bodily heirs” was taken to mean children, 
as the daughters were living, and as the slaves were ‘given to 
them “as classes ;” and it was held that the testator in using 
the same words in reference to personal property as distin- 
guished from slaves, meant to treat them as classes, and the 
division was to be per stirpes. It may be well to remark that 
the reference to //ill v. Spruill, 4 Ire. Eq. Rep. 244, was made 
inadvertently, as is evident from the fact that, in that case, the 
division was per capita. So it is in opposition to the conclu- 
sion for which it was cited. Thé Court had put the decision 
on Bivens v. Phifer, decided but two terms before, where the 
subject is discussed at some length. 

So, in Gilliam v. Underwood, by the 4th item, the testator 
givesa legacy to “ his son John Underwood's children,” treating 
them as a class ; and when, in the residuary clause, he directs 
a division between his daughter Lucy and his son John’s 
children, and his son Berry, it is decided that, having, before, 
treated his son John’s children as a class, the presumption was, 
by using the same words, that he intended to treat them as a 
class. 

So in our case ; the testatrix by the 2nd item gives to the 
children of her deceased son, John, certain negroes, treating 
the children of her son John as a class; and when by the 5th 
item she directs the residue of her estate to be equally divided 
between the children of her son John, and hersons Benjamin 
and Joseph, the presumption is that she uses the same words 
in the same sense, and having, before, treated her son John’s 
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children as a class, she intends also to treat them as a class i in 
the division of the residue. 

The justness of this principle of construction is made the 
more apparent in reference to its applicability to a residuary 
clause, by its analogy tothe distribution which the law makes 
of property not disposed of by the owner. Under the statute 
of distributions, if all be in equal degree, the division is per 
capita ; ifsome are under tlie necessity of resorting to the 
right of representation in order to bring themselves up to an 
equality, then as to them the division is per stérpes—that is, 
they take the share of the person whom they represent. In 
our case, John’s-children bring themselves up to an equality 
with their uncles by representing their father, and the testatrix 
having, in the specific legacy to them, treated them as a class, 
they must take in the same way when they are referred to by 
the same terms of description in the residuary clause. The 
decretal order is reversed. 

A decree will be drawn én pursuance of this opinion, and 
the cost will be paid out of the estate. 


Per Corram, Decree accordingly. 








GEORGE PATTERSON, administrator with the will annexed of DAVID 
PATTERSON, against NANCY McMASTERS and others. 


The general rule is that in a bequest to several they take per capita, but where 
the words each an equal share are used in the designation, there cannot be 
any doubt but that such was the intention of the testator. 


Cause removed from the Court of Equity of Alamance county. 

The administrator, with the will annexed of David Patterson, 
applies to the Court for advice on the following clause in the 
will, viz: “ After the death or marriage of my widow, my pro- 
perty to be sold, and after what is above named, and expenses 
paid, the balance to be equally divided among my brothers 
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and sisters or their heirs, and Martha P. Elliott. and her son 
David Patterson Elliott, each an equal share.” 

The administrater suggests that there is a disagreement 
among the legatees as to the share which Mrs. Elliott and her 
son shall take ; whether it is a share between them, or wheth- 
er she takes a fall share, with the other next of kin, and he 
another. 

The cause being set down upon the bill, answer and exhibit, 
was sent to this Court. 


, Fill, for plaintiff. 
Bailey and W. J. Loug, for defendants. 


Nasu, C. J. The bill is filed by the personal representative 
of Geerge Patterson, to obtain a decree of this Court upon his 
will, settling the construction of the following clause ‘contain- 
ed in it: “ After the death or marriage of. my widow, my pro- 
perty to be sold, and after what is above named, and the ex- 
penses paid, the balance to be equally divided among my 
brothers and sisters or their heirs, and Martha P. Elliott and 
her son, named David Patterson Elliott, each au equal share.” 
The administrator with the will annexed, the plaintiff, informs 
us that a difference of opinion exists among those who are in- 
terested as to the true meaning of the testator, as to the portion 
of the estate te which his sister Martha P. Elliott and her son 
David are entitled: Whether one share is to be divided be- 
tween the mother and the son, or whether he intended to give 
a full share of the property, directed to be sold, to his sister, 
and one full share to her son. It is difficult to perceive upon 
what the doubt rests. The testator has made his meaning so 
obvious by the language used, that it cannot be made more plain 
by any use of other terms. He directs in the first part of the 
clause, the proceeds of the sale shall be equally divided among 
his brothers and sisters or their heirs ; and when he comes to 
his sister, Mrs. Elliott, fearing that his meaning might possi- 
bly be misunderstood, he separates his bounty to her from 
that to her son, and gives to each a share ; the same as if he 
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had said, she shall have one, and herson one, share. Toavoid 
this repetition, with grammatical taste, he uses the relative 
pronoun each, and his reason for giving to David Patterson 
Elliott a full share, may be found in the fact, that he bore his 
name in full. 

It must be declared that, by the will, Mrs. Elliott and her 
son David Patterson are each, in the language of the testator, 
to receive one share of the fund in question. 

It must. be referred to the clerk of this Court to take an ac- 
count of the plaintiff’s administration of the estate of David 
Patterson the testator. The plaintiff will pay all the costs of 
the suit, except that of taking the account. 

The cause will be retained for further directions. 


Per Curtam, Deeree accordingly. 


- 
? 





JOHN IRWIN and another against JOSEPH H. WILSON, trustee, 


and others. 


A provision in a deed of trust to secure certain persons in sums due them, and 
against certain existing liabilities as sureties, also against future abilities 
which they may incur as sureties, and future-debts that may be justly due 
them, there being no allegation or proof of fraud, is valid, and will be en- 
forced in a Court of Equity. 


Petrrion to rehear a cause, transmitted from the Court of 
Equity of Mecklenburg County. 

On the 17th of January, 1833, William Davidson conveyed 
to Washington Morrison, a large amount of real and personal 
property, in trust to secure the payment of certain debts therein 
mentioned, and in trust to indemnity certain individuals against 
liabilities as his sureties. Among other provisions in this deed 
of trust, is the following: “ And whereas it may become ne- 
cessary for the said John Irwin, Samuel McComb, Jane Em- 
merson, D.-T. Caldwell and James H. Blake, for the purpose 
of enabling me to meet the instalments due H. M. Miller, as 
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agent of the bank of Newbern, Raleigh office, or for other 
purposes, to enter into other and further liabilities for me, it 
is, therefore, the intent and meaning, (and I do hereby declare 
it to be such), of this trust, to-indemnify the said John Irwin, 
Samuel McComb, Jane Emmerson, David T. Caldwell and 
James M. Blake, not only in all matters for which they are 
now bound as my security, and to secure them the amount I 
now owe them. individually, but to secure them against all 
future liabilities which they may incur as my surety, and fur- 
ther debts that may be justly due them.” 

After the execution of this deed of trust, William Davidson 
executed another deed of trust, dated 17th of January, 1837, 
to John J. Blackwood, in trust to secure a debt of $15,000, due 
to the agency of the bank of the State of North Carolina at 
Charlotte, which was contracted on the 13th of January, 1837, 
with William F. Davidson, James H. Blake and David T. 
Caldwell, as sureties. He also executed another deed of trust 
to Blackwood, dated 8th of February, 1838, to secure a debt 
to the same bank of $15,000, created 25th of Oct., 1837, with 
the same suretiés as the one last mentioned. All these deeds 
of trust conveyed the same property. 

On the 2ist of April, 1838, William Davidson executed .a 
deed of trust to James W. Osborne, conveying several tracts 
of land, with all the stock of horses, cattle, &c.; all the grain, 
hay, fodder, &c.; blacksmith tools, farming tools, wagons, 
carts; also seventeen slaves in trust, to secure John Irwin two 
notes, in amount about $1400; Irwin and Elms two. notes 
about $1300, and to indemnify James H. Blake and David T. 
Caldwell as his sureties to the State Bank for $1100, with 
several other debts not material to be mentioned. By this 
deed the two first named debts were entitled to satisfaction 
in preference to the others. The following clause is contained 
in this deed of trust, that is to say, “This trust is not intended 
to diminish, in any way, the validity of a trust executed by 
and between William Davidson and Washington Morrison, 
on 17th of January, 1833, the purposes of which trust were 
partially satisfied by borrowing money on the faith thereof; 
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for that purpose, part of the property was sold, part put into 
a new trust tc the State Bank, and part of the debts remain 
unsatisfied. The present trust is to secure some debts not 
satisfied in the tormer trusts.” 

The property contained in this deed of trust to Osborne, 
had been previously conveyed in the deeds of trust mentioned. 
Mr. Wilson, in his report of sales, &c., mentions that the debt 
due by Davidson to the agency of the State Bank at Charlotte, 
originated on 30th of Dec., 1835, and that to Irwin on the Ist 
of January, 1837, and that it was assigned to Irwin when the 
trust was made to Osborne. 

A billin equity was filed by one John R. Williams and other 
creditors of William Davidson, alleging that the amount of 
property in the hands of the trustees, was greatly beyond the 
debts and liabilities intended to be secured, and praying the 
Court to compel the trustees to make sale, so that it might be 
ascertained whether their debts would be reached. Under 
this proceeding, the said trustee, Blackwood, and Wilson, the 
executor of Morrison, the other trustee, were directed to sell 
and pay off the debts mentioned in the several deeds to them. 
This they did, and reported to August Term, 1842, of Meck- 
lenburg Covrt. At that term the nature of the debt to Irwin 
and Elms, and that due to the agency of the State Bank; being 
set forth by the trustee Wilson, he reports that he had not 
paid either of them, whereupon the Court “ ordered also that 
the said Joseph H. Wilson pay and satisfy the debt due the 
bank of the State of North Carolina, in his report mentioned, 
amounting to $1,385,64.” This payment, and some others 
ordered in the same decree, exhausted the fund in the hands 
of Wilson, so that nothing came to the hands of Osborne. 

At the Fall Term, 1855, of the Court of Equity of Meek- 
lenburg, Irwin and Elms filed a petition to rehear the decree, 
alleging that there was error in ordering the debt to the bank 
of the State to be paid in preference to their debts; for that 
the overplus in the hands of Wilson ought to have gone into 
the hands of Osborne, so that these debts which had the pref- 
erence ‘by the terms of that deed might have been paid. 
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The defendants answered, insisting that there was no error 
in the decree sought to be reheard, for that the deed of trust. 
executed in 1838 was intended to provide a security for the 
note in question ; that this note was given in lieu and in the 
way of renewal of some of the liabilities embraced in that 
deed, and that but for the protection which was provided in 
that deed, the defendants Blake and Caldwell would not have 
signed that note. 

They say further that the plaintiff Irwin, after having sane- 
tioned the provisions of that deed by taking benefits under it, 
ought not to be heard to impugn it. Replication. 

The cause being set down tor hearing upon the petition, 
answers, and exhibits, was sent to this Court. 


B. F. Moore, for the plaintiffs. 
Boyden, for the defendants. 


Pearson, J. Under the deed of trust to Osborne, (1838,) 
the two notes to “Irwin and Elms,” assigned. to Irwin, had 
priority over the debt due to the State Bank, with Blake and 
Caldwell as sureties. But no funds came to the hands of 
Osborne, being anticipated by the decree which directs pay- 
ment of the debt due the State Bank, to be made by Wilson, 
the administrator of Morrison, under the deed of trust of 1833, 
whereby the fund was exhausted. The petition alleges there 
was error in that deeree in this—that+the residue of the fund, 
atter paying certain debts, which it is admitted had priority, 
and among others, a large debt to the Bank, $15,000, secured 
by the deed of trust to Blackwood, (1837,) ought to have been 
allowed to pass into the hands of Osborne, to be applied un- 
der the deed to him, and ought not to have been applied un- 
der the deed to Morrison. 

This assignment of error is based on the position that the 
deed of trust to: Morrison, without any charge of fraud, or 
want of bona fides, is cnoperative in respect to debts contracted 
after its execution, and consequently that the debt due the 
State Bank, with Blakeand Caldwell-as sureties, which was con- 
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tracted after that time, but by reason of the provision made 
in the deed for all subsequent debts, to which Blake and Cald- 
well might become sureties, was not secured by the deed of 
trust to Morrison, and did not attach to the funds in his hands 
or in the hands of his administrator, and the residue of the 
fund ought to have passed to Osborne, he being entitled to 
the resulting trust of Davidson, under the deed of trust to 
him, to be paid out according to the provisions of the latter 
deed. 

It appears by the report of Wilson, that the debt.in con- 
troversy, that is, the debt to the State Bank, with Blake and 
Caldwell as sureties, was contracted prior to the execution of 
the deed to Osborne. That deed contains this clause: “This 
trust is not intended to diminish in any way the validity of a 
trust executed by, and between, William Davidson and Wash- 
ington Morrison, on the 17th of January, 1833, the purposes 
of which trust were partially satisfied by borrowing money 
on the faith thereof.” The deed to Morrison contains this 
clause : “ And whereas it may become necessary for the said 
John Irwin, Samuel McComb, Jane Emmerson, -D. T. Cald- 
well and James C. Blake, for the purposes of enabling me to 
meet the instalments due H. M. Miller, as agent of the Bank 
of Newbern, Raleigh office, or for other purposes, to enter into 
other and further liabilities for me, it is therefore the intent 
and meaning (and I do hereby declare it to be such) of this 
trust to indemnify the said Irwin, McComb, Emmerson, Cald- 
well and Blake, not only in all matters for which they are 
now bound as my security, and to secure them the amounts 
I now owe them individually, but to secure them against all 
Suture liabilities which they may incur as my security and 
Suture debts that may be justly due them.” _ The two notes to 
* Irwin and Elms” were not an individual debt due to Irwin, 
and did not become so until the assignment to Irwin, made 
at the date of the deed to Osborne. So the debt to the State 
Bank, with Blake and Caldwell as sureties, was. entitled to 
priority as a future liability incurred. by them as the sure- 
ties of Davidson, upon the faith of the provision: made in 
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the deed of trust to Morrison, unless that provision was inop- 
erative. The point is, putting out of the case all question of 
fraud in regard to this provision, (which is the more proper, 
because Irwin is expressly entitled to the benefit thereof, as 
well as the other persons named, and concurred in this mode 
of enabling Davidson to sustain his credit,) did this debt to 
the Bank, with Blake and Caldwell as sureties, attach to the 
trust fund in the hands of Morrison or his administrator, so as 
to become a charge thereon at and from the time of its crea- 
tion? In other words, was the: provision of the deed valid 
for the purpose for which it was intended, or was it void and 
of no effect ? 

We are at a loss to perceive any ground upon which it can 
be assailed, putting fraud out of the consideration. 

It was suggested on the argument that such a provision 
should be held void, because it evades the policy of registra- 
tion, the object of which is to enable every one to see on the 
face of the deed, as well the property conveyed as the amount 
of the debts secured. This is stating the object for requiring 
the registration of deeds of trusts and mortgages too broadly. 
One purpose is to prevent fraud. That is out of our case. 
Another is to give notoriety to the fact, that certain property 
is incumbered in such a way as to put purchasers, and oth- 
ers who may be concerned, on enquiry, and it is sufficient 
if the deed furnishes data by which these enquiries may be 
satisfied. To require precise figures and dates to be made in 
the face of the deed would be attended with great inconve- 
nience, and in many cases be impossible; e. g. a trust to.se- 
cure sundry debts—amounts unknown, or a debt of about the 
sum of ; such trusts have frequently passed without ex- 
ception ; or to secure a principal against any loss by reason 
of the acts of his deputy and the like; or, as in our case, to 
secure Blake and Caldwell against. any liability which they 
may incur by becoming the sureties of the maker of the trust. 

It was further suggested, that such a provision should be 
held void, because there is no way of putting an end to it, and 
the property would be tied up. indefinitely, so that even an 
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act of the Legislature could not set it free without impairing 
the obligation of a contract. — 

It is certain that the operation of this provision could be 
stopped by the trustor’s assigning his resulting interest by a’ 
deed to secure specific debts, as was done by the deed to Black- 
wood and the deed to Osborne—such debts thereby having 
priority, except against debts previously contracted on the 
faith of the provision ; and it is also certain that it could be 
stopped by a creditor’s bill, as in this case, to force the trust, 
that is, to compel the trustee to satisfy the debts secured, and 
allow the excess of the fund to be applied to the debts not 
secured. 

The idea of impairing the obligation of a contract is a fal- 
lacy. There is no contract. to be impaired. Irwin, Blake, 
Caldwell and the others, were not bound to become sureties 
for Davidson. The provision was merely an inducement for 
the purpose of removing any objection they might have to 
becoming bound for him. If this inducement was taken away 
by an assignment of his resulting trust to secure other debts, 
or by the intervention of the creditors, they were at liberty 
to decline any further liability. 


Per. Curiam, Petition to rehear disallowed with costs. 








JOSIAH AND GEORGE H. YOUNG, Executors, against BENJAMIN 
YOUNG and others, 


Thé words “which negro I design for the benefit of A. Y. (a married woman) 
and her children, and not to be subject to any debt or debts which J. Y. 
(the husband) may contract, or have contracted,” were Held sufficient to 
give a sole and separate estate to the wife and a remainder to her children, 

Where a negro woman was given by parol to a married daughter, and after 
the woman had a child, the owner willed the woman and her increase to 
the daughter, reciting that the testator had mentioned the said woman in 
a bill of sale made by him to the husband, and at the time of making the 
will, executed a bill of sale for her to the husband, dating it back to the 
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time of the parol gift, it was Held to bea confirmation of such gift, and 
passed: the child as well as the mother. 

The words “ali of every thing,on hand,” in immediate succession to a bequest 
of a horse, house-hold and kitchen furniture, shop and plantation tools, 
were Held not to pass notes and other choses in action. 


Cause transmitted: from the Court of Equity of Stokes county. 

The bill was filed by the Executors to obtain the advice of 
the Court upon the following clauses in the will of Becbert 
Young, deceased, viz: 

“Item 8rd. I will and bequeath to my danghter Anna 
Young, to her and her bodily heirs, my negro woman. Mariah, 
aged about forty-four years, which negro I desire for the ben- 
efit of Anna Young and her children, and not to be subject 
to any debt or debts which Jesse Young may contract, or 
have contracted.” 

“Ttem 9th. I will and iecieael to my-son John Young, in 
addition to what I-have had to pay for him, a horse, if there 
should be one on hand, also one side-board, one book-case, 
two beds and furniture, one clock, my shop tools, and all my 
plantation tools, and my kitchen furniture, two old carryalls, 
all the house furniture not heretofore mentioned, also the 
stock, and all of every thing on hand not otherwise men- 
tioned.” 

“Ttem 10th. I will and bequeath to my daughter Mary A. 
Powers, a certain negro girl, named Manda, which she has 
heretofore taken in possession, and the increase of said negro, 
which girl is mentioned in a bill of sale to B. F.- Powers, to 
have and to hold to her, her heirs and assigns forever.” 

The first point upon which the plaintiffs desire to be advis- 
ed is, whether the words in the 3rd item of the will are suffi- 
cient to secure to Mrs. Anna Young a separate estate in the 
slave Mariah, or whether it goes to the husband Jesse Young. 

Shortly after the execution of the will, the testator placed 
some notes, on divers persons, in the hands of the plaintiffs, 
requesting them to collect them, and apply the proceeds there- 
of to the payment of his debts, but he died before they had 
time to collect them. As there is no residuary clause in the 
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will, the defendant John Young claims these notes by virtue 
of this expression in the 9th clause, “all of every thing on 
hand not otherwise disposed of ;” while the next of kin in- 
sist that these notes are not disposed of at all by the will, and 
that the proeeeds of them must be distributed among them 
according to the statute of distributions. 

The remaining question grows out of the 10th item: The 
woman Manda, after being put into the possession of Mrs, 
Powers and her husband, had a child named Sam, which is 
not mentioned specifically in the will; but it is pertinent to 
the question to state, that the testator made the deed, convey- 
ing Manda to B. F. Powers, contemporaneously with the ex- 
ecution of the will, but antedated it so as to make it reach back 
to the time of putting the slave Manda in the possession of 
his son-in-law Powers, which was before the birth of Sam. 

John Young claims Sam as not being disposed of in other 
parts of the will, and as coming under the clause of the will 
above recited, under which he claims.the notes. 

Powers claims Sam either by force of the word increase, in 
the will, or by virtue of the bill of sale, or by virtue of the 
original parol gift of Manda, confirmed subsequently by the 
will and bill of sale, which he contends will act retrospective- 
ly and reach to a period before the birth of Sam ; while the 
next of kin contend that there is an intestacy as to this slave, 
and that he is distributable according to the statute. 

There is no disagreement as to the facts, and all parties 
submit that the-Court shall decide the points as stated by the 
executors. 


No counsel appeared for the plaintiffs in this Court. 
Morehead and Miller, for the defendants. 


Nasu, ©. J. The bill is filed by the plaintiffs as the 
executors of Robert Young, dec’d., to obtain constructions of 
the 3rd, 9th and 10th clauses of the will. The 3rd clause is as 
follows: I will and bequeath to my daughter Anna Young, to 
her and her bodily heirs, my negro woman Mariah, aged about 





JUNE TERM, 1857. 219 





Young v. Young. - 





forty-four. years, which negro I design for the benefit of Anna 
Young and her children, and not to be subject to any debt 
or debts which Jesse Young may contract or have contracted. 
The authorities on the subject are abundant to show that there 
are no technical words peculiarly appropriated to the creating 
of a separate estate in a married woman. The Court in the 
construction of such instruments look to the intention of the 
donor; if that be clear, the Court will execute it, keeping in 
mind that the governing principle is that the husband is not 
to. be deprived of his jus marti, except by express words, or 
by a just inference. Lewin on trusts, 150; Asheraft v. Little, 
4 Ire. Eq. Rep. 238. The words here are, “and not to be 
subject to any debt or debts which Jesse Young may contract, 
or (may) have contracted.” Ilere is a plain and manifest 
intention on the part of the donor, that the slave Mariah shall 
be for the sole and separate use of the wife and her children. 
The husband, Mr. Young, has no interest in the slave. 

The 10th item is as follows: “I will and bequeath to my 
daughter Mary A. Powers, a certain negro girl named Manda, 
which she has heretofore taken in possession, and the increase 
of said negro, which girl is mentioned in a bill of sale to B. 
F. Powers, &c.” There is no contest as to the right of Mrs. 
Powers to the woman Manda. It appears that previously to 
the making of the will and the execution of the bill of sale, 
while the woman was in the possession of Mary A. Powers, 
Manda had a child born named Sam. To whom does he 
belong? Mr. Powers claims and holds him as his property 
under the term ¢mcrease in the will; and if not under the will, 
under the bill of sale. We think he passed to Mr. Powers by 
neither instrument. We will dispose of the bill of sale first. 
That instrument which is.an exhibit in the case, bears date 
the 14th of February, 1846. The will was made on 8th of Sept., 
1855, and the testator died on: 2nd of December of the same 
year. The bill of sale was executed and delivered at the same 
time the will was. The deed takes effect from its delivery, 
and not from the date mentioned in it. It disposes of nothing 
but the woman Manda. It makes no mention of Sam, who 
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was the property of the testator. The claim,.therefore, of Mr. 
Powers under the deed, is not well founded, Neither is it 
under the will. It-is well settled that wills take effect and 
speak from the death of the testator, unless a different intent 
is expressed; consequently, a gift of a negro woman and her 
increase is taken to mean such as she may afterwards have. 
Turnage v. Turnage, 7 Ire. Eq. Rep. 128. This is fully to the 
point before us, and, therefore, it is not necessary to cite other 
authorities of which there are many. Sam, then,. passed to 
Mr. Powers neither by the will nor by the deed. But he did 
pass by virtue of the parol gift ; the will and the deed operating 
as a confirmation of the gift. The fact of antedating the deed 
proves incontestably that he did intend to confirm it. Woods 
v. Woods, 2 Jones’ Eq. Rep. 420; Lowe v. Carter, Ibid, 327. 

The 9th item of the will isas follows: “I will and bequeath 
to my son John Young, in addition to what I have had to pay 
for him, a horse if there is one on hand ; also one side-board, 
one book-ease, two beds and furniture, one clock, my shop- 
tools, and also my plantation tools, and my kitchen furniture, 
two old carryalls, all the. house furniture not heretofore men- 
tioned, also all the stock, and all of every thing on hand not 
otherwise mentioned.” Under this clause John Young claims 
the boy Sam, and also all the notes and bonds put by the 
testator in the hands of his sons Josiah aud George IL. Young. 

This claim cannot be allowed for several reasons. First. 
Where the words, goods, chattels and other general terms are 
used, coupled with words of a limited signification, they will 
be restrained to things ejusdem generis ; 2 Wms. on Ex’rs., 
752. Thus, where the testator bequeathed to his niece all his 
goods, chattels, houselold-stuff, furniture and other things 
which should be in his house at A., it was decided that cash 
found there in the testator’s house did not pass, for the words 
other things, should be intended of like nature. and species 
with those beforespecitied. Zvrofford v. Berridge, 1 Eq. Cas. abr. 
201; Ambler, 612. The clause which we are now considering is 
to be confined to all such things as the testator had at his death, 
of the nature and species of the goods with which the words 
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other things are coupled. We-have disposed of the question 
as to Sam, but John Young also claims, under this clause, all 
the notes and other choses in action, and all the estate not 
specifically bequeathed to others. Ile is entitled under that 
clause, to every thing belonging to the testator at the time of 
his death, which are ejusdem generis with the other property 
with which they stand connected in the clause, and which is 
not specifically bequeathed ; for instance, if le had more beds, 
or more bureaus, than are bequeathed in the will, he is entitled 
tothem. Ile is not entitled to the notes and. the choses in 
action, nor the money on hand at the time of the testator’s 
death. The notes and choses in action do not pass under the 
will, there being no residuary clause. _ As to them, the testa- 
tor died intestate, and they are to be divided among the next 
of kin under the statute of distributions. 


Per Curran, Decree accordingly. 





WILLIAM W. VASS, Adm’r., against HARRIET FREEMAN, Ececutriv. 


Where slaves, or other property, are bequeathed to two or more persons im- 
mediately, as tenants in common, with a limitation over,to the survivors, 
or in case that one or more of them die, it is settled that unless the con- 
trary intent appear from other parts of the will, those who survive the tes- 
tator will take absolutely. 

But where, from special circumstances and express words in other parts of 
the will, it appears that the testator referred to a survivorship to take place 
between legatees after his death, the above general rule does rot prevail. 

Where A gave a joint estate, for life, to his mother and sister, with an abso- 
lute estate to the survivor, expressing a belief that he would soon die, and 
that these two objects of his bounty would survive him—appointing them 
his exeeutrices—ziving them minute instructions as to the management of 
the estate and the selection of their agents—their place of residence, and 
cautioning them against imposition, it was JZ/e/d that the testator meant 
to give the property to the survivor of the two who should become so by 
the death of one of them after his death. 

6 
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Cavse removed from the Court of Equity of Wake county. 

The bill was filed to recover a legacy bequeathed to Aman- 
da G. Freeman in the will of William G. Freeman. The fol- 
lowing are the material clauses of the said will, bearing upon 
the question : 

“3rd. I give and bequeath to my mother, and Amanda G, 
Freeman, the whole of my estate, jointly, and upon the de- 
mise of either, the survivor to have the whole in fee simple, 
forever.’ 

After describing the situation of his shereantile effects and 
funds deposited in several places, the’ will proceeds, “and 
my negroes, perhaps they had better keep, and my goods, 
perhaps they had better dispose of on as good terms as they 
can. They were purchased for cash, and perhaps can be dis- 
posed of with advantage to the purchaser and my estate, 
which disposition can be public or private; but [ would not 
advise them to carry on the business, as they know nothing 
about it, and would likely be prejudiced in the financial af- 
fairs >but think my mother and sister might qualify as my 
executrix, and employ William T. Dortch to settle the busi- 
ness up for them as their agent. In consideration of the per- 
sons, now nominate my mother, Iarriet Freeman, and sister 
Amanda G, Freeman, my executrixes, to execute and carry 
out my will in as full and ample a manner as I could, were I 
personally present.” Ie then notices that his brother Bryan 
had left a child, but declares, in violent terms, his unwilling- 
ness for that child to have any part of his estate. The will 
then preceeds: “Perhaps it would be best for mother and 
Amanda to invest the bonds, notes and accounts, &c., in State 
bonds, if you could do so, as it would be a safe investment, 
and you could get the interest semi-annually. I do not know 
what to advise relative to living. Perhaps you prefer g going 
to Raleigh to live, or perhaps to Franklin; but exercise your 
own discretion and will as to that.” 

Ile then suggests that many persons may affect asympathy, 
“and want to marry Amanda,” but he advises them to repel 
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all such advances, and to consult their lawyer as to. their 
affairs. 

Both the executrices qualified, and undertook the burthen 
of administering the estate. 

Amanda, the sister, mentioned in this will, intermarried 
with the plaintiff and died about a year afterwards, and the 
plaintiff took out letters of administration on her estate. 

The plaintiff contends, that by the provisions of the said 
will, the limitations over on a death, are confined to a peried 
within the life of fhe testator, and that on his death the interests 
of the legatees became absolute, and that as the administra- 
tor of Amanda, he is entitled to the personal estate bequeath- 
ed to her, and that by the jus marcti, he is entitled to hold 
the same. ‘The prayer is that the defendant, as executrix, ac- 
count and pay the said legacy to him. 

The defendant answered, not disputing the facts, but insisting 
on the whole estate as belonging to her, claiming that of Aman- 
da by survivorship. 

The cause was set down for hearing on the bill, answer and 
exhibit, and sent to this Court. 


B. F. Moore, for the plaintiff. 
Phillips and Green, tor the defendant. 


Barrie, J. When slaves or other personal chatiels are be- 
queathed to two or more persons, immediately, as tenants in 
common, with a limitation over to the survivors or survivor, 
if,or in case that, one or more of them die, it is settled that, un- 
less a contrary intent appear from other parts of the will, 
those who survive the testator will take absolutely. The rule 
which thus refers the period of survivorship to the death of 
the testator, was first laid down by Lord Chancellor Cowper 
in the case of Lord Bindon v. The Earl of Suffolk, 1 Peere 
Will. 99, was followed by many cases in England, and has 
been recognised in this State in the cases referred to by the 
plaintiff's counsel, of //ogg v. Cox, 2 Dev. Eq. Rep. 121; 
Llilliard v. Kearney, Busb. Eq, Rep. 222; and Biddle v. 
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Hoyt, 1 Jones’ Eq. Rep. 159. The reason of the rule is given 
by sir Joun Leacu Vice Chancellor, in Adlew v. Farthing, 
(reported in 2 Jarman on Wills, 688, 689,) “ that where a tes- 
tator refers to death simply, the words are necessarily held to 
mean death in his (the testator’s) life-time, the language ex- 
pressing a contingency, and death generally being not a con- 
tingent event.” If there be any time subsequent to the death of 
the testator, to which the period of survivorship can be refer- 
red, as, for instance, the death of a tenant for life, or the time 
when the property is to be divided, that will be adopted in- 
stead of the death of the testator, unless a special intent to 
the contrary can be found in the will. This was decided by 
Sir Joun Leacu in Cripps v. Walcott, 4 Madd. Ch, Rep. 11, 
and has been sustained by many subsequent cases in England 
and this State. See 2 Jar. on Wills, 648; Biddle v. Hoyt, 
ubi supra. Analogous to these cases of survivorship, are those 
where bequests are made to a person, with a limitation over 
in case of his death. The question is whether the testator 
uses the words “ in case of” in the sense of at or from, so as 
to restrain the prior bequest to a life-estate with a remainder 
over, or uses them to substitute another bequest in lien of the 
prior one, should that fail by the death of the first legatee in 
the life-time of the testator. “The difficulty in such cases, 
(says Mr. Jarman,) arises from the testator having applied 
terms of contingency to an event, of all others, the most cer- 
tain and inevitable, and to satisfy which terms it is necessary 
to connect with death some circumstance, in association with 
which it is contingent; that circumstance, naturally, 1s the 
time of its happening; and such time, where the bequest is 
immediate (7. e. in possession) necessarily is the death of the 
testator, there being no other period to which the words can 
be referred.” But though it isan established rule, that where 
there is a bequest simply to A, and in case of his death, or if 
he die, then to B, A will take absolutely upon surviving the 
testator, (Zowfield v. Stoneham, 2 Strange’s Rep. 1261, Zrot- 
ter v. Williams, Pre. in Chan. 78,) yet where there is another 
point of time to which such dying may be referred, as is ob- 
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viously the case when the bequest is to take effect in posses- 
sion at a period subsequent to the testator’s decease, the 
words in question are considered as extending to the event 
of the legatee dying in the interval between the testator’s de- 
cease and the period of vesting in possession. See //ervey v. 
MeLaughlin, 1 Price’s Rep. 264; Jlome v. Pillans, 2 My). 
and Keen’s Rep. 24. Thus it will lve seen that, whether in 
the case of survivorship, or in that of a bequest to one person 
with a limitation over, where the death of the legatee is spo- 
ken of as an uncertain event, it can be so only in reference to 
some other event, and that the death of the testator must, of 
necessity, be assumed as the event referred to when no other 
is mentioned in the will. But even where there is no.subse- 
quent time to which the death of the legatee, spoken of as 
contingent, can be referred, and where the bequest is imme- 
diate, special cirenmstances will induce the Court to construe 
it to mean the death of the legatee at any time, and not restrict 
it to the death of the testator. See Billings v. Sandom, 1 Bro. 
Ch. Cas. 393 ; Now/lan v. Nelligan, [bid 489, and Lord Doug- 
Jas v. Chalmer, 2 Ves. Jun. 501. In the last mentioned case 
a testatrix bequeathed her residuary personal estate for and 
to the use of her daughter, Frances Lady D., and in case of 
her decease, to the use and behoof of her (Lady D’s) children, 
share and share alike, to whom her trustees and executors 
were to account for and pay over and assign the said residue. 
By a codicil, the testatrix gave aring toherdanghter Lady D. 
Lord Loughborough treated the notion, that the testatrix in- 
tended to provide for the event of Lady D’s. dying in her (the 
testatrix’s) life-time, as contrary to the natural import of the 
words, and the distinction between the expression used and 
at or from her decease, as too subtle. Ile also relied upon 
the bequest of the ring, as being inconsistent with the suppo- 
sition of her taking the whole interest in the residue; and he 
observed that, under the cireumstances which had happened, 
there was no other way by which the bounty of the testatrix 
could reach the children, but by giving the residue to Lady D. 
for life, with the remainder to her children. The remarks of 
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Sir Winttam Grant in Webster v. Z/ale, 8 Ves. Jun. 411, up- 
on this case, would seem to show that the cireumstanee of the 
gift of the ring ought not to have influenced the decision. 

From the cases to which we have just referred, it appears 
clearly, that special cirenmstances will prevent the applica-~ 
tion of the general rule which, in immediate bequests, refers 
the eontingent terms, im which the death of the legatee is 
spoken of, to the event of the testater’s death. Much more 
will this be the ease when such special circumstances are at- 
tended by words indicating certainty in the death of the legs 
atee, or one of the legatees. 

In such a case there is no necessity to restrict the death of 
the legatee to that of the testator, a restriction which Sir I. 
P. Arven, M. R.jin Russell v. Long, + Ves. Jum. 551 ,ealled an 
unnatural construction, because, as Sir Wintiam Grant said 
in Brown v. Bigg, 7 Ves. Jun. 279, the testator generally 
supposes that the legatee will survive him. The death of the 
legatee, therefore, where there is a limitation over after an 
immediate bequest, or where a survivorship is provided for, 
may be construed to mean, what it is in fact, a certain event 
without reference to any other event. The intention of the 
testator will then be carried out by giving effect to the ulterior 
limitation, or to the survivorship, after the death of the legatee, 
instead of being defeated by holding the interest of such 
legatee to be absolute, in ease of his being alive at the death 
of the testator. Applying this rule to the ease before us, it 
gave a joint estate for life to the testator’s mother and sister, 
with an absolute estate to the survivor, and the whole scope 
of the will proves clearly, as the defendant’s eounsel contended, 
that such was the testator’s intention. In every part of his 
will he shows that he expected to die soon, and that both the 
objects of his bounty would survive him. Ie gives minute 
information of the then existing state of his affairs; and being 
a merchant as well as a slave owner, he advises his mother 
and sister (whom he appoints his executrices), how they shall 
dispose of his goods and slaves. Ife selects a professional 
gentleman, whom he directs them to employ ; points out the 
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best investment for their money; and suggests one or two 
places for their choice of a future residence. The terms of the 
bequest are as follows: “I give and bequeath to my mother 
and Amanda G. Freeman, the whole of my estate jointly, 
and upon the demise of either, the survivor to have the whole 
in fee simple forever.” It will be observed that the werds of 
bequest import a joint tenancy, by which the legatees 
may still hold in North Carolina, though the incident of sur- 
vivorship wasabolished by the act of 1784. (1 Rev. Stat. eh. 
43, sec. 2; Rev. Code ch. 43, sec. 2.) There is nothing to 
indicate the wish or expectation of the testator that his mother 
and sister would divide the property, and he had the undoubted 
right to limit the whole absolutely to the longest liver. What 
is there, then, to prevent his manifest intention from being 
carried into effect? Only one plausible objection has been, or 
can be, urged against it. Tad Mrs. Vass (who was the lega- 
tee, Amanda G. Freeman), left children, they would, in the 
event which has happened, of their mother’s death before her 
mother, have been excluded by this construction from any 
part of the testator’s estate. This is admitted to be an impor- 
tant consideration, and would, in a case of doubtful intent, 
have great weight in restricting the survivorship te the death 
of the testator. But we think the intention of the testator is 
expressed in terms too plain to admit of doubt. Besides the 
circumstances to which we have already adverted, it will be 
noticed that the death of the legatee is spoken of as a certain 
event. It is «pon her death that the survivorship is to take 
place. There is no contingency either expressed or implied, 
and there is, therefore, no place for the application of the gen- 
eral rule which, in a case of necessity only, refers it to the 
death of the testator. In addition to this, the testator shows 
himself, that he had no particular wish to provide for any 
body except his mother and sister. Ile expressly excludes the 
only child of his deceased brother, and he warns his sister 
against the advances of suitors, in terms which shows that he 
did not wish her to marry, and that he had very little idea of 
providing for her children. His disposition of his property 
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may not be such as we can approve, but it was his own, and 
he had the right to give it to whom he pleased, and upon what 
terms he chose, provided that in doing so he violated no rule 
of law. We are bound to say, that the only fair construction 
of which the language of the will is susceptible, is not oppos- 
ed by any rule of either the common or statute law, and that 
it is our duty to give effect to it. The plaintiff, as the admin- 
istrator of his wife, is not entitled to any part of the testator’s 
property, and his bill must, therefore, be dismissed. 


Per Crriam, Bill dismissed. 





JAMES GARRISON and another, executors, against POLLY ANN 
EBORN and another. 


Where a testator, having a wife and two daughters, directed in his will that 
certain slaves, and other property, should be divided “between -his wife 
and children,” and in a subsequent clause directs that, in ease of the death 
of one of his daughters “leaving no heir of her body, then, and in that case, 
it may go to my remaining child or children,” one of the daughters hav- 
ing died in the life-time of the testator, it was Z/e/d that her share went to 
her sister, and that the widow took but one-third. 

Where it is provided in a will, that the widow should take of certain articles 
as much as she wanted, it was //eld that she was vested with unlimited dis- 
cretion as to the quantity she might take, even to the amount of the whole 
of the articles mentioned, 

The Act of Assembly in relation to the time when a will “shall speak and 
take effect,” applies only to the property named in it, aud not to the lega- 


tees. 


Cavse transmitted from the Court of Equity of Beaufort county. 

The bill was filed by the plaintiffs, as the executors of Sam- 
uel C. Eborn, suggesting that there are conflicting claims 
arising out of the several provisions of the will of the said 
Samuel C. Eborn, and praying that the legatees may be or- 
dered to interplead, so that these different interpretations and 
assertions of claim may be considered and determined by a 
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decree of this Court. The following are the material clauses 
of the will, out of which these questions arise: 

“Ttem Ist. My will and desire is, that all my real estate, of 
every name and character, may be sold within one or two 
years after my death, at the discretion of my executors here- 
inafter named, upon a credit of from one to five years, taking 
notes with approved security, with interest from day of sale ; 
and the fund arising from the sale of my real estate, together 
with all the funds, (money and notes,) which I have on hand, 
as well as all such as may come into the hands of my executors, I 
desire to be equally divided between my wife and children, 
share and share alike. 

“Ttem 2nd. My will and desire is, that all my negroes may 
be equally divided between my wife and children, and in case 
of the death of one of my children leaving no lawful issue of 
her body, then, and in that case, it is my will and desire, that 
it may go to my remaining child or children, as the case may 
be. And in case of the death of all my children, leaving no 
lawful issue of their bodies, then, and in such case, I leave 
them all to my wife during her life-time, with power to con- 
vey, at her death, one half of all my negroes, which I own, to 
such persons as she may think proper, and the other half [ 
desire to be equally divided between my two brothers, Wil- 
liam and Robert, and my sister Mary Elizabeth Davidson, 
and the funds mentioned in item Ist, I desire to be disposed 
of in like manner as the slaves mentioned in this item 2nd. 

“Ttem 3rd. [loan to iny wife as much of the house-hold 
and kitchen furniture, also as much of the corn and fodder, 
pork and bacon, as she may want; also as many of the horses 
and mules, also as many of the riding vehicles and carts, to- 
gether with as many harness of each as she may desire, and 
as much as she does not want, I desire to be sold.” 

At the date of this will the testator had a wife, the defend- 
ant Polly Ann, and two children, Cora, who died afterwards 
in his life-time, and the other defendant, Elizabeth. 

The plaintiffs state, in their bill, that they have sold the land in 
obedience to the directions of the will, and have the slaves in 
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their possession; that they have allowed the widow, Polly 
Ann, to make choice of such house-hold and kitchen furni- 
ture, mules, vehicles and harness, and of as much pork, bacon, 
corn and fodder, as she desired, and have filed a list of the 
same, with their values. 

They state also, in their bill, that on the part of Polly Ann, 
itis contended that, by a proper interpretation of the will, un- 
der the cireumstances that have happened, she is entitled to 
one half of the proceeds of the sales of the land, and one half 
of the slaves, also to all the furniture, &e., which she has 
chosen. 

That on the part of Elizabeth, it is contended that her mo- 
ther, Polly Ann, is entitled to only one-third part of the pro- 
ceeds of the sales of the land, and the like proportion of the 
slaves; that she is not entitled to take as much of the furni- 
ture as she pleases, but that a reasonable quantity must be 
set off to her, and that the amount taken by her(although not 
all of any one kind) is excessive and unreasonable. 

Answers were filed by both of the defendants, asserting 
their views, and insisting upon the several interpretations as 
attributed to them in the plaintiffs’ bill, and each asking the 
Court to decree in her behalf accordingly. 

The cause was set down for hearing upon the bill, answers 
and exhibit, and sent to this Court. 


Rodman, for the plaintiffs and for defendant Elizabeth. 
Donnell, for the defendant Polly Ann. 


Barrie, J. We are of opinion that the testator’s widow 
had the right to take all the articles of the kind mentioned in 
the 3rd item of his will. The testator makes no restriction 
upon her “ want” or “ desire,” and this Court has no right to 
do so; butas she has made a cheice of a part only of the 
articles designated, she must be content therewith. 

Under the 2nd item of the will, the widow claims one half 
of the negroes, upon the ground, that at the time of his death 
the testator had but one child, and the direction is that the 
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negroes shall be equally divided between his “ wife and chil- 
dren.” Had the testator added nothing else, the widow’s 
claim might have been difficult to resist, because the children aro 
spoken of asa class, and the death of one in the testator’s life-time 
would have left the survivors or survivor to answer the de- 
scription. But at the time when he made his will, he had 
two children, one of whom died afterwards in his life-time, 
and he has provided for that event, by saying, that “in case 
of the death of one of my children, leaving no lawful issue of 
her body, then, and in that case,” her share shall go to the 
remaining child or children. Dy using the feminine pronoun 
“her,” the testator recognises that all the children he then 
had were females, but as he might have more, he makes the 
limitation over to them, not as a daughter or daughters, but 
as children. The death of one of his danghters being spoken of 
as a contingent event, it must necessarily be so in reference 
to some other event, and as no other is mentioned, the death 
ef the testator must be taken as that event. The daugliter 
having died before the testator, the will gives her share to-her 
surviving sister, tothe exclusion of her mother. See the case of 
Vass v. J*reeman, decided at the present term, (ante 221,) where 
the subject ofthe period to which the survivorship shall be refer- 
red is fully discussed. The late act which declares that 
“every will shall be construed, with reference to the real and 
personal estate comprised therein, to speak and take effect, 
as if it had been executed immediately before the death of 
the testator, unless a contrary intention shall appear by the 
will,” cannot aid the claim of the widow, because it applies 
only to the property named in it, and not to the legatees. 

The fund to be raised from the sale of land, the collection 
of notes, &e., which the first item requires to be divided equal- 
ly between the testator’s wife and children, share and share 
alike, is, by the 2nd item, “to be disposed of in like manner 
as the slaves mentioned in this item.” By this, we understand 
that it is to be subject to the same limitations and restric- 
tions, and of course, in the event, which has occurred, of the 
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death of one of the daughters in the testator’s life-time, her 
share will go to her surviving sister. 

The articles mentioned in the 3rd item, not taken by the 
widow, were directed to be sold, but the proceeds arising 
therefrom, are not disposed of, unless they can be construed 
to form a part of the fund bequeathed in the first item. 
Whether it is so included or not, it is unnecessary to decide, 
for if it be a lapsed legacy it will be divided in the same 
manner as the other property; that is, the law will give to the 
widow one-third, and the remaining two-thirds to the clrild. 

A decree may be drawn in accordance with this opinion, 
and the executors will pay the costs of the suit out of the es- 
tate in their hands. 


Per Cvrtam, Decree accordingly. 





CASWELL LEA and others against REUBEN McKENZIE and others. 


A bill charging that the defendant, by false representations and other frau- 
dulent means, had prevailed ona party to con +y to him a valuable copper- 
mine, which party had, by parol, agreed to cons cy it tothe plaintiff, cannot be 


sustained in Equity. 


Cavsr removed from the Court of Equity of Ashe county. 
One Jesse B. Reeves was the owner of a moiety of fifty 
acres of land, including a highly valuable point called, “ Ore 
Knob,” supposed to be very rich in copper ore, which he con- 
tracted by parol to sell to the plaintiff Lea, for himself and 
the other plaintiffs, mentioned in the case, upon the follow- 
ing terms: The said Reeves was to lease to the plaintiffs his 
whole interest in the said copper mine and tract of land for 
three years, and they, on their part, by examination and 
mining, were satisfactorily to test the value of the said mine, 
after which he was to convey to them one half of. his interest 
for the expenses and services which they might bestow upon 
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the property,and the other half for $4000, if they elected to 
purchase the remaining share. These terms were conclusive- 
ly agreed upon, but were not reduced to writing; but to en- 
able said Reeves to acquire the entire property in the mine, 
that he might convey that upon like terms, it was agreed that 
the execution of the writings should be delayed for three 
weeks. The bill alleges, that shortly after this parol agree- 
ment, the defendant McKenzie having found out that this 
contract was entered into, fell in company with the said 
Reeves, and by falsely and fraudulently representing that the 
plaintiff Lea had abandoned his contract, that he had lately 
seen him and heard him say so, and that the said Lea had re- 
turned to Tennessee, and did not intend to comply with his 
engagement, and by other fraudulent means, had induced the 
said Reeves to make a conveyance of the Ore Knob tract and 
all his mining interest to him, the said McKenzie, for the use 
and benefit of himself and the other defendants. 

The plaintiffs further state, in their bill, that through their 
agent, the said Lea, they applied to the defendants, and offer- 
ed to repay to them what they had expended in prosecuting 
the mining business since taking such conveyance, and de- 
manded a conveyance to them, which was refused. 

The prayer is for a conveyance of the said property to them, 
and for an account; also for general relief. 

The defendants demurred. 

There was a joinder in demurrer, and the cause being set 
down for argument, was sent to this Court. 


Boyden, for plaintiffs. 
Lenoir, tor defendants. 


Nasu, C. J. Jesse B. Reeves was the owner of an undi- 
vided moiety of a tract of land, lying in Ashe county, contain- 
ing fifty acres. The bill states that the plaintiffs, through 
their agent, Caswell Lea, one of the plaintifis, made a parol 
contract with Reeves, to purchase one half of his interest 
in the said tract, at $4000. The stipulations of the contract, 
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as set out in the bill, were, that Reeves would lease to thie 
plaintiffs, for the term of three years, all his said mineral in- 
terest in said tract of land, and they, within that term, would, 
by examination and mining, satisfactorily test the value of the 
said mine, after which he would convey to them in fee sim- 
ple, an undivided half of his interest and right in the same, in 
consideration of these expenditures and services in the experi- 
ments done for testing, and the other half for $4000. The 
bill states the writing and execution should be postponed for 
a term not exceeding three weeks, at or before the expiration 
of which time, the execution of the contract by deed was to 
be done. The plaintiffs, in their bill, state that their agent 
Lea, having business in Grayson county, went there, and fell 
in with the defendant McKenzie, to whom he stated his con- 
tract with Reeves, and that McKenzie, without his knowledge, 
immediately came to Ashe county and proposed to Reeves 
that he should seli his interest in the land to him and his com- 
pany, which Reeves refused to do, stating his contract with 
the plaintiffs, and to induce him to do so, fraudulently and 
falsely told him he had seen Lea in Grayson, and that he in- 
tended to give up his contract, and that he, Lea, was then 
actually on his return home to Tennessee. Influenced by 
these false and fraudulent representations, Reeves sold and 
conveyed to him, McKenzie, by deed, the premises in ques- 
tion, or his entire interest therein. The deed bears date 26th 
of April, 1854, before Lea returned from Grayson county. 
The bill alleges that the representations, by which the defend- 
ant McKenzie induced Reeves to sell to him and his compa- 
ny his interest in the lands, which he had previously con- 
tracted to sell to the plaintiff and his company, were utterly 
aud entirely false. The bill alleges the willingness of Reeves 
still tocomply with his contract with the plaintiffs, if he could, 
and that they have demanded from the defendants a convey- 
ance of the interest so procured by them, protfering to pay all 
the expenses which they may have incurred, all of which they 
have refused. They pray that the defendants may be declar- 
ed trustees for them ; that they may be decreed to reconvey 
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to them; and for a general account. The lease mentioned in 
the contract is a lease for mining purposes, and by the act of 
1844, Rev. Code, ch. 50, sec. 11, is void if notreduced to writing 
as a contract for an interest in land. 

The defendants have filed a general demurrer. The object 
of a general demurrer is to supersede ‘the necessity of an 
answer, and when a defendant thinks that, upon the state- 
mont made in the bill, the plaintiff has shown no equity, a 
demurrer shortens the litigation, and brings the contest down 
to asingle point. When the bill fails to show that plaintiff 
has an equity, which a Court of Chancery can recognize, the 
defendant may avail himself of the defect upon the hearing, 
or as in this case, demur, which is the better course, as it re- 
lieves the Court from the labor of investigating the facts, as it 
confesses all the facts which are properly set forth in the bill. 
It submits, that on the plaintiff’s own showing, his claim is 
bad. Adams, 332. The defendants admit that the plaintiff 
Caswell Lea made with Reeves the contract set forth, and 
that they procured from Reeves, by false representations, 
the conveyance to themselves. The contest is narrowed down 
to the question, does the bill set forth any equity against the 
defendants? We are of opinion that it does not. In order to 
ascertain this fact, it is necessary to ascertain what equity is 
stated in the bill against Reeves; for if the plaintitts could not 
compel Reeves to convey to them the premises, that is, if the 
contract was of such a nature that Equity cannot enforce it 
against him, neither can they enforce it against his assignee. 
The statute of frauds makes*vo¢d all contracts for the sale of 
land and slaves, which are not evidenced by some instrument, 
in writing, signed by the party tobe bound. Llere, the whole 
of the contract stated in the bill is in parol, and further, it 
was-a part of the agreement, that the execution of the neces- 
sary writings and conveyance should be postponed for three 
weeks. Against Reeves, then, the plaintifts, by their own 
statement, have no equity to compel from him a conveyance. 
This is a principle so plain, and so repeatedly decided by this 
Court, and so familiar to the profession, as to need no author- 
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ity to be eited. Upon what then rests their equity against 
the defendants? It issimply upon the ground of the fraud prac- 
ticed by them, or their agent, the defendant McKenzie, in 
procuring their conveyance. ILow does this fraud assist their 
equity? What right have they in a Court of Equity, which 
has been injured by them in their purchase? None what- 
ever. They had no right which could be enforced against 
Reeves. ‘They, therefore, have no right which could be recog- 
nized in this Court either against Reeves or the defendants. 


Per Crrian, The demurrer is sustained, and the bill 
dismissed. 


JAMES ALLISON and others against ROBERT W. ALLISON and others. 

All personalty which is not effectually disposed of by a will, whether it be 
acquired atter the making of the will, or whether it fall in by the lapse of a 
legacy, will pass by a general residuary clause, unless it appear from the 
context that such was not the testator’s intention. 

A lapsed legacy is more readily included in a residuary clause than one that is 


void as being against the policy of the State. 


Cavsr removed from the Court of Equity of Cabarrus county. 

The main question in this case arose upon the construction 
of the will of Thomas Allison; the 5th clause of which is as 
follows: 

“Sth. I will and bequeath to my son John G. Allison, the 
negro boy named Nat, one horse named Jim, and one colt, 
Sam.” 

The 12th clause is as follows: 

* 12. The balance of my property not herein devised, I will 
to be divided equally between my four children, John G, 
Allison, Robert W. Allison, Silas Y. Allison and Elizabeth 
Allison.” 

John G. Allison died in the life-time of the testator, and 
there arose a question whether his share should be included 
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in the residuary clause, or whether it should go as undisposed 
of property to the next of kin according to the statue of distri- 
butions. 

The cause was set down for hearing on the bill and answers, 
and sent to this Court. 


Jones, for the plaintiffs. 
Wilson, for the defendants. 


Barris, J. The residuary clause in the will now under 
consideration is of the most comprehensive character. It em- 
braces the balance of the testator’s property of every kind not 
otherwise bequeathed. It must, therefore, comprehend, as was 
said by the Court in Sorrey v. Bright, 1 Dev. and Bat. Eq. 
Rep. 113, “all the personalty which is not otherwise effectually 
disposed of by the will, whether it be acquired after the making 
of the will, or whether it fall in by the lapse of a legacy, or 
by the particular gift of the thing being illegal and void.” This 
settles the question in the present case, unless there be some- 
thing in the will to make it an exception to the general rule. 
We will proceed to consider whether such an exception can 
be established. In the same case of Sorrey v. Bright, it is® 
said that the extent of the rule may be restricted by the special 
wording of the will. If the residue given is partial, that is, of 
a particular fund, the rule has no application. So, where it 
is clear from the residuary clause itself, or other parts of the 
will, that the testator had in fact a contrary intention, namely, 
“that the residue should not be general, and that things given 
away, or which the will professed to give away, should not 
fall into the residue.” The cases cited by the plaintiffs’ 
counsel of Kirkpatrick v. Rogers, 6 Ire. Eq. Rep. 135 ; Hudson 
v. Pierce, § Ire. Eq. Rep. 126, and Lea v. Brown, decided at the 
last term, (ante, 141,)all recognize the general rule, but are held 
to be exceptions from it, on account of the special circumstances 
of intent apparent in the will. In the case before us, the only 
circumstance that can possibly be relied on to take it out of 
the genaral rule, is, that the legatee whose legacy lapsed by 
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his death in the life-time of the testator, was himself one of 
the residuary legatees. Had the legacy given to him been 
void on account of its being contrary to law, and had he sur- 
vived the testator, then it might have been contended, perhaps, 
with success, that the legatee could not ha: taken as a re- 
siduary legatee, or as one of the residuary legatees, what had 
been declared void when given to him as a specific or general 
legacy. See Hudson v. Pierce, ubi supra. But there is no 
such inconsistency in the other residuary legatees taking under 
a general and unrestricted clause, what turns out to be other- 
wise undisposed of, by reason of the death of a legatee before 
the will took effect. The law favors the construction that a 
lapsed legacy of the latter kind falls into the residue, more 
readily than it does one which lapses because it is void. The 
reason for the distinction is stated in Lea v. Brown, and need 
not be here repeated. Our opinion then is, that the legacy 
to John G. Allison, which lapsed by his death in the testator’s 
life-time, fell into the residue, and must be equally divided 
between the other residuary legatees, and a decree may be 
drawn accordingly. 


@ Per Coriay, Decree accordingly. 








CATHARINE OSBORNE and others against MARTIN WIDENHOUSE 
and others. 


Where land was devised to a grandson by his paternal grandfather, and the 
devisee died in the life-time of his father, it was Held that the devisee not 
being an heir, or one of the heirs, of the devisor, the estate passed to his uncles 
and aunts on the mother’s side as well as those on the side of the father. 
(Burgwyn v. Devereux, 1 Ire. Rep. 586, cited and approved.) 


Cause transmitted from the Court of Equity of Cabarrus county, 

This was a petition for the partition of several tracts of land 
amongst the heirs-at-law of one Noah Furr, and for the purpose 
of ascertaining the respective interests of the plaintiffs and 
defendants in the premises. The land in question was origi- 
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nally owned by Paul Furr, who devised the same as follows: 
“T give and bequeath unto the bodily and lawful heirs of my 
son Henry Furr, the tract of land whereon he now lives,” (de- 
scribing it). Previously to the death of the testator, his son 
Henry Furr had intermarried with Elizabeth Linker, by 
whom he had one child, the said Woah. Shortly after the 
death of the testator, Noah died without having had issue, and 
without brother or sister, or the issue of such. Henry, the 
father of Noah, then died; and Elizabeth, the mother, also 
died, and the only question in the case, is whether the brothers 
and sisters of Henry Furr, (the paternal uncles and aunts of 
Noah), are entitled to have the proceeds of the land divided 
amongst them, or whether the brothers and sisters of Elizabeth 
Linker, (the maternal uncles and aunts), are entitled to par- 
ticipate in the fund, the former class being represented by the 
plaintiffs, and the latter by the defendants. The facts of the 
case are not contested by the defendants, who concur in pray- 
ing a sale for partition, but insist that they are equally enti- 


tled with the paternal uncles and aunts of Noah Furr, under 
the statute of descents. 

The cause was set down for hearing on bill and answers, 
and sent to this Court. 


Fowle and Jones, for the plaintiffs. 
No counsel appeared for the defendants in this Court. 


Pearson. J. Noah Furr acquired the land in controversy 
as devisee under the will of his grandfather Paul Furr. At 
the death of the devisor, Henry Furr, the father of Noah, was 
living, and would have taken the land as his heir, had he died 
without making a will; so Noah at the death of Paul, his 
grandfather, was not “ his heir or one of his heirs,” and, ne- 
cessarily, took the land as a purchaser in its general sense, and 
not in the peculiar mode which, under the statute, is made to 
have the like effect as a descent. He took by devise, and could 
not have claimed as heir of his grandfather, had the latter died 
intestate. This is settled in Burgwyn v. Devereux, 1 Ire. Rep. 
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586, where the matter is fully elaborated, and the construction 
of the rule of descent is fixed. It follows thatthe land must 
- be treated as a new acquisition by Noah Furr, and is trans- 

mitted to his uncles and aunts on the mother’s side as well as 
-those on the side of the father. Let a decree be made for a 
sale and partition according to this opinion. 


Per Curiam, Decree accordingly. 








LYDIA MARGARET TAYLOR against ALEXANDER KELLY 
and others. 


Where a vendor, after a contract of sale, sold at an advanced price to another 
person who had no notice of the former sale, Held that the seller was bound 
to account to the former purchaser for the advanced price. 

Constructive notice arising from the first purchaser’s being in possession, must 
be taken to extend to all the circumstances attending the equity, and where 
these are such as do not affect the conscience of the second purchaser, the 
Court will not vacate his purchase. 

But where the second purchaser protects himself under the defense that the 
first purchaser gave way to. him, on condition of receiving the increased 
price, which was obtained in the second sale, he is bound to see that such 
increased price is made good to the former purchaser. 

A purchaser from one who had purchased without notice of a prior equity, 
although he had notice of it himself, at the time of his purchase, is neverthe- 
less protected by the want of notice in his vendor. 

A tenant for a term, who holds over, is not in adverse possession to his land- 
lord, so as to prevent him from conveying the land, although the landlord 
has been compelled to bring an action for the possession, which is still pending. 

The pendency of an action of ejectment brought by the seller against the 
purchaser who had been let into the possession, is no notice of such former 
purchase to a second purchaser. 


Cause removed from the Court of Equity of Moore County. 

The bill was filed against the defendants, for a specific per- 
formance of a contract to convey a tract of land, which is 
alleged to be contained in the following written instrument, 
viz: 
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“January 25th, 1850. Received of Mrs. Lydia Margaret 
Taylor, an order on Col. S. J. Person, for two hundred dollars, 
with interest from the 25th of April, 1849, which, when paid 
to me, is to be in full satisfactién and payment for the land on 
which she now lives, and-I am to give her a deed for the same. 

Test, Wm. Wadsworth. ALEXANDER KELLY.” 

Previously to the execution of the above instrument, to wit, 
on 4th day of August, 1849, the plaintiff and her father, one 
Carroll Brady, entered into a sealed obligation “ to pay to 
Alexander Kelly $12, as the rent of the land in question, unti] 
the 25th of the next December, and to surrender the possession 
of the land to him on that day, unless they should pay him 
$200, with interest from the 25th of April last past, and should 
get a title before that time.” It was to carry into effect this 
latter stipulation that the order was given npon Col. Person, 
and the instrument first abeve recited was made by Kelly. 
The plaintiff's husband had been a soldier in the Mexican 
war, and was killed in that service, which entitled his widow 
to a pension. This pension was seeured to her through the 
professional aid of Mr. Person, (is Honor 8. J. Person), and 
he was, by her, constituted agent té receive it. Ile did not 
formally accept the order, hut on the 28th of January, 1850, 
paid to Kelly $109, which was duly endorsed on said written 
instrument. Afterwards the plaintiff directed Mr. Person not 
to pay any more of the pension money to Mr. Kelly, but to 
pay the remainder to her. 

Subsequently to this, to wit, about January, 1851, a conver- 
sation took place between the plaintiff and the defendant Kelly, 
about the reseision of the contract of purchase, which was 
renewed at various other times during that year, in which the 
defendant expressed his willingness to pay back to plaintiff 
the money he had received from her for the land, (deducting 
the rent), upon the plaintiff’s surrendering to him-the posses- 
sion of the premises. She, on these occasions, professed her 
willingness to revoke the contract, admitting her inability to pay 
the remaiyder of the price, but objected to the payment of 
vent, and alleged that she could not give him the pos- 
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session, because her father lived on the land, and refused to sur- 
render it. 

The defendant Kelly instituted an action of ejectment against 
Mrs. Taylor and her father, Carroll Brady, returnable to 
October Term, 1851, of Moore County Court, and obtained a 
judgment at October Term, 1852. 

At that term, plaintiff tendered Kelly the unpaid balance of 
the purchase-money and the costs that had accrued in the action 
of ejectment, and required of him to execute a deed for the 
land, which had been prepared for that purpose, and was 
then produced for him to sign, but he refused to take the money, 
or execute the deed, and offered instead thereof, to settle the 
matter by paying back the money he had received from the 
plaintiff. 

While the action of ejectment was pending, to wit, on 16th 
day of April, 1852, Kelly sold and conveyed the land in ques- 
tion, with warranty, to Thomas Dixon, David Dixon, Solomon 
Dixon, John Dixon, Caleb Dixon, and Joseph Dixon, for the 
purpose of erecting mills upon the same. They took possession 
of a mill-seat on the premises, and proceeded to erect buildings 
and machinery on the same; and after operating there for a 
year or so, they sold the land and works to the defendants, 
Woody and Thomas Dixon, for $4000. This was.on 4th of Nov., 
1853. 

While the Dixons were erecting their works, the plaintiff 
expressed her willingness that they should do so, and offered 
them a bond to make them a title, provided she succeeded in 
recovering from Kelly the increased amount which they had 
paid him. This they declined to receive, preferring to rely 
on Kelly’s warranty. 

The plaintiff alleges in her bill, and in an amended bill, 
that the defendants, the Dixons, had express notice. of her 
claim at the time of their purchase, but that, at any rate, her 
residing on the land, and the pendency of the action of eject- 
ment in the Court of law, amounted to constrnetive notice. 
And, in a second amended bill, she alleges that Thomas Dixon 
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and Woody had express notice at the time of their purchase 
from the Dixons. 

The prayer is for an injunction to stay the proceedings 
in the Court of law, also for a conveyance of the land upon 
the payment of the purchase-money, and for general relief. 

The defendant Kelly, in his answer, insists that the unrea- 
sonable delay of the plaintiff in paying the purchase-money, 
and at last her inability to do so, are equivalent to an aban- 
donment of her right to a specific performance of the contract, 
and that if she has any claim upon the agreement, it can be 
more properly asserted in a Court of law. He also contends 
in his answer, that the evidence shows the plaintiff had 
revoked and rescinded the contract. Finally, that believing 
the plaintiff had abandoned and revoked the agreement, he 
had, bona fide, conveyed the land in dispute to the defendants, 
the Dixons, and that it was, therefore, impossible for him to 
convey it to the plaintiff. 

The Dixons answer that they had no notice of the 
plaintiff’s equity at the time they purchased from Kelly ; that 
they never heard of it until a few days afterwards, when, after 
they had got possession, and were proceeding to clear the 
foundation for their structures, the plaintiff exhibited to them 
Kelly’s written promise to make title; that she did not even 
then require them to desist, but encouraged them to go on 
with their buildings, and declared that she did not want the 
land, but would look to Kelly for the enhanced price he had 
got, over what she was to give him. 

Woody and Thomas Dixon admit that when they purchased 
from the Dixons, they were aware of the plaintiff’s claim, but 
contend that as their vendors had no notice when they pur- 
chased, they, the Dixons, being protected in their purchase, 
they also are protected under that equity. 

There were replications to the answers, commissions and 
proofs, and the cause being set down for hearing, was sent to 
this Court. 

Haughton, for the plaintiff. 

Winston, sr., Kelly and Strange, for the defendants. 
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Pearson, J. The defendant Kelly opposes the plaintiff’s 
right to a decree, on three grounds. 1st. Ie contends that the 
failure of the plaintiff to pay the purchase-money, within-rea- 
sonable time after it was due, her direction to Person not 
to make any further payment on the order, and her receiving 
the money from Person, and subsequent inability to pay the 
balance of the purchase-money, amounted to a repudiation of 
the contract on her part at least so as to take from her the 
right t> come into a Court of Equity for a specific performance, 
and put her to an action at law for a breach of the contract. 
The defendant retained the order on Person, and could at any 
time have sued the plaintiff for the balance, so as to force her 
into measures. This he neglected to do. . Scarlett v. Hunter, 
3 Jones’ Eq. 84; Falls v. Carpenter, 1 Dev. aud Bat. Eq. 237, 
are decisive against the defendant. “ In Equity, time is not 
of the essence of a contract for the payment of money.” 2nd. 
He alleges that the contract was rescinded by mutual consent. 
It is not necessary to decide whether a written contract to 
convey land can be rescinded by a parol agreement ; for this 
allegation is not sustained by the evidence. The parties talked 
about rescinding the contract, and both were willing to do so, 
after the plaintiff had received and used her pension money, 
which was the only fund ever looked to for the payment of 
the purchase-money; but they could not agree upon the details. 
The defendant insisted upon being allowed occupation rent, 
by way of deduction from the amount that had been paid, 
and required as a condition precedent, that the possession of 
the land should be given up to him. The plaintiff seems to 
have objected to the allowance of rent, and, in particular, stated 
her inability to give up the possession, because her father was 
living on the land, and she could not get him to leave it. This, 
we have no doubt, was the principal difficulty, but it is sufficient 
that, for some cause or other, the parties never did come to a 
positive and absolute agreement to rescind. 3rd. He avers 
that, before the bill was filed, he had sold and conveyed the 
land, fora valuable consideration, to the other defendants, and 
80 a specific performance by him isimpracticable. Admitting 
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this allegation, the plaintiff insists that, if she isnot able to 
get the land from the other defendants, who are made parties: 
by the amended bills, on the ground that they had notice of 
her equity, then, she is at liberty, under the general prayer 
for a relief, to fall back upon her secondary equity, and by 
ratifying the sale, charge the defendant Kelly with the price 
he received for the land, deducting the amount of the purchase- 
money, with its interest, that is still due on her contract. 

It is held in Scarlett v. Z/unter, and is, in fact, a familiar 
principle, that where there is a contract for the sale of land, 
the vendee is considered in Equity as the owner, and the 
vendor retains the title as‘a security for the purchase-money. 
So, the effect of the contract was, that the defendant held the 
land as trustee to secure the balance of the purchase-money, 
and then in trust for the plaintiff. This brings the case within 
another familiar principle: that where a trustee converts the 
fund, the cestwi que use has a right to follow the fund and take 
it in its changed shape; as, where a guardian invests the ward's 
money in the purchase of land, the ward may elect to have 
the land; so here, we can see no reason whiy the cestud que use 
may not, if she chooses, have-the price which was realized by 
a sale of the land. What right has the trustee to say that he 
should be allowed to retain the profit made by his sale? It 
was a breach of trust. Can he take advantage of his own 
wrong, and ask a Court of Equity to drive the injured cestue 
que use to her action at law, for damages on the contract ? 

In Cheshire v. Cheshire, 2 Ire. Eq. 569, one entitled to slaves, 
after a life estate, (the slaves having been run out of the State 
and sold by the particular tenant), was allowed to elect to 
take the fund in its changed form; that is, the money for which 
the slaves had been sold. 

In Daniels v. Davidson, 16 Ves., jr., 249, where a seller, 
after a contract for sale, sold at an advanced price to another 
person, the bill filed by the first purchaser prayed that, if the 
second purchaser bought without notice, so that the Jand could 
not be reached, the seller might account to the plaintiff for 
the advanced price. It was not necessary to decide the point, 
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but. Lord E_pon ‘seems to have had no doubt about this see- 
ondary equity of the plaintiff. Such was clearly the opinion 
of Sir Epwarp Svepen. See 1 Sugden on Vendors, &c., 277. 
In fact, “ the reason of the thing,” is so clear, that no authority 
is necessary to establish it. 

The other defendants oppose the plaintiff’s right to a decree 
against them, on the ground that they purchased without 
notice. As there is no suggestion that the defendant Kelly 
is not able to pay the amount for which he is liable, it would 
be unnecessary to decide the matter as to these defendants, 
except for the fact, that the plaintiff insists upon her right to 
have the land, together with extensive improvements that have 
been put on it, provided she can fix them with notice. She 
charges that they had notice in three ways. 1st. By express 
notice of her contract. 2nd. Under the doctrine of is pendens. 
3rd. Constructive notice, by reason of the fact, that she was 
in possession as tenant of Kelly at the time they took the con- 
veyance from him. 

It may be well to simplify the case, by disposing of the 
defendants Woody and Thomas Dixon, who are brought in 
by the second emended bill. They admit that when they 
purchased of “ the Dixons,” they had notice of the plaintiff’s 
alleged equity under Kelly’s contract, but they insist 
that “the Dixons” had purchased from Kelly without notice; 
and claim the benefit of the want of notice to their vendors. 
It is settled, that a purchaser from one who purchased with- 
out notice, is entitled to the benefit of that fact, although such 
second purchaser had notice when he bought; in other words, 
he is in no worse situation than his vendor, and stands or falls 
with him; Harrison v. Forth ; Prec. Ch. 51; Brandlyn v. 
Ord, 1 Atk. 571; 2 Atk. 242; Sugden on Vendors, 314. 

ist. The defendants, “the Dixons,” deny that they had no- 
tice before they took the conveyance from Kelly, and say 
the first intimation they had of the contract by Kelly to plain- 
tiff, was some days after the conveyance was executed, when, 
having entered on the land in order to clear up a foundation 
tor the erection of the mills, plaintiff showed them the con- 
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tract. This allegation is responsive, and there is no proof to 
the contrary; indeed we are satisfied by the evidence that it 
is true. . 

2nd. The plaintiff alleges that, before the sale by Kelly to 
“the Dixons,” Kelly had commenced an action of eject- 
ment against her and her father, who was living with her on 
the land, and that this action was pending when they bought 
of Kelly, and insists upon the doctrine of “dis pendens.” 
There is a total misconception as to the application of this 
doctrine. Where one purchases from a defendant the sub- 
ject-matter of a suit which is pending, he takes, subject to 
the plaintiff’s recovery, and is bound. to know, or rather is 
presumed to know, of its pendency. This presumption is 
made to prevent evasion, and to ensure to plaintiffs the fruit 
of their recovery ; for “ unless regard should be paffl to it, all 
decrees and the justice of the Court might be wholly evaded; 
since the defendant, pending the suit, might alien to one who, 
after the bill should be amended, might alien again, by which 
means suits and decrees in this Court would be rendered vain.” 
Sorrell v. Carpenter, 2 P. Will. 482. It is no more than an 
adoption of the rule in a real action at’ common law, where, 
if the defendant aliens after the pendency of the writ, the judg- 
ment will over-reach such alienation; Murray v. Ballou, 
1 John. Ch. Rep. 577. “ The Dixons” bought of the plaintiff 
in that action. There is no ground for a legal presumption, 
that they knew of its pendency, and that the plaintiff, in this 
suit, was resisting a recovery at law, when she had no pre- 
tence of more than an equitable title. 

3rd. The plaintiff had entered into possession as the tenant 
of Kelly for one year, and then held over, under the contract 
of sale. This prevented her possession from being adverse, 
otherwise the deed from Kelly to the Dixons would have 
been inoperative, and the legal title would have remained in 
him, and had a very important bearing on the rights of the 
parties. The fact that Kelly had instituted an action of 
ejectment against the plaintiff, who was holding over as his 
tenant at sufferance, did not make her possession adverse so as 
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to render his deed inoperative ; for she was estopped, having 
entered as his tenant, from denying his title until she had 
surrendered the possession up to him ; accordingly, the fact 
of the plaintiff’s being in possession is not relied on as having 
the effect of making the conveyance of Kelly inoperative ; 
but, the bill charges that the legal title passed to the Dixons, 
and relies on her possession as amounting to constructive no- 
tice, so as to put them on enquiry, and fix them with notice 
of such facts asa full enquiry would have put them in-pos- 
session of ; that is to say: plaintiff held Kelly’s contract, but 
was unable to pay for the land; she and Kelly were both 
willing to rescind the contract, but differed as to the allow- 
ance of rent; and the plaintiff was unable to give up the pos- 
session, as Kelly insisted she ought to do, because her father 
would nofleave the place ; the plaintiff was willing for Kel- 
ly to sell and pay himself in that way, but insisted that she 
ought to have the benefit of the resale ; at one time she agreed 
that Kelly might sell to one Ritter, but a sale was not effect- 
ed, in consequence of the obstinacy of her father. With a 
knowledge of these facts, the Dixons were not guilty of a 
fraud in buying from Kelly, so as to affect their consciences 
and give the plaintiff an equity to call on them for the land ; 
on the contrary, the imputation of fraud rests on her; for 
when informed that they had bought of Kelly, she did not 
object to the sale, but was willing, and, in fact, urged them 
to go on with the contemplated improvements, assuring them 
that if she succeeded in establishing her right, she would let 
them keep the land, upon being paid the price they had paid 
Kelly. This was all she insisted on, and offered to give them 
a bond to make title on that condition, which they declined 
to accept, as they relied on Kelly’s warranty, and did not 
believe her title could be established. After thus urging 
them to make expensive improvements, we say the imputa- 
tion of fraud rests on her attempt, now, to take from them the 
land, together with the improvements, Her sense of equity 
was more accurate at the first, when she insisted, that she 





JUNE TERM, 1857. 





Wheeler v. Piper. 





ought to have the benefit of the price obtained by Kelly. 
That, we think, is the relief to which she is entitled. 

It has, in several cases, been intimated by this Court, that 
the English doctrine, that a purchaser is bound to see to the 
application of the purehase-money, has never obtained in this 
State. We wish not to be understood as favcring that doc- 
trine, and yet, under the particular circumstances proven in 
this case, if the defendant Kelly is unable to pay the part of 
the price to which the plaintiff is entitled, we are of opinion 
that the other defendants are liable for it, secondarily. They pro- 
tect themselves under the allegation that the plaintiff had 
authorised Kelly to sell, and then induced them to make ex- 
pensive improvements. Of course then, they are bound by 
the condition under which she agreed that Kelly might se!l, 
and under which she induced them to make the improvements, 
which was, that after Kelly was paid for the land, the ben- 
efit of the inereased price should enure to her. 

There will be a decree for plaintiff, and a reference to-as- 
certain the amount of the price received by Kelly, and the 
balance of the purchase-money with its interest still due by 
plaintiff, so as to fix the sum to which the plaintiff is entitled. 


Per CurraM, Decree accordingly. 








WILLIAM H. WHEELER and wife against WILLIAM PIPER. 


Where a party is converted into a trustee on the ground of fraud, the statute 
of limitations will run against the claim of the cestui que trust. 

Where a father took advantage of the dependent condition of his daughter, the 
day after her coming of age, to obtain a conveyance from her of a slave, 
although the Court would probably disallow the benefit of the statute of 
limitations while that dependent condition continued, yet upon the termi- 
nation of that condition by her getting married, if three years elapsed before 
she and her husband brought suit, there is no ground for the Court's pre- 
venting the statute from taking its course. 

A plea in abatement is not required to be supported by an answer, except 
where the bill, by way.of charge and in anticipation of the matter relied 
on in the plea, alleges some new matter to avoid its effect. 
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Cause transmitted from the Court of Equity of Wake county. 


Nathaniel Harriss, of the county of Orange, on the —— 
day of September, 1834, by a deed of gift, properly executed, 
gave to his grand-daughter, Sarah D. Piper, since intermar- 
ried with the plaintiff William H. Wheeler,a negro slave, 
described as being in the possession of the defendant, the father 
of the said Sarah D. She was an infant when this slave was 
given to her, residing with her father in the county of Wake, 
where she continued to reside until she intermarried with the 
plaintiff Wheeler, in October, 1853. Sarah D. Piper became 
of age on 6th day of February, 1853, and on 7th of the same 
month she executed a deed, conveying the said slave to the 
defendant, in absolute property, which was duly proved and 
registered. This bill was filed on 9th of February, 1857. 

The bill alleges that the defendant fraudulently availed 
himself of his daughter’s dependent condition, and his paren- 
tal authority, to obtain from her, against her will, on the day 
after her arrival at full age, the deed conveying the slave in 
question ; that he exacted from her a solemn promise, at the 
time of making this deed, not to disclose its existence to any 
one ; which promise, she strictly kept until the knowledge of it 
reached her husband from other sources. The plaintiff 
' Wheeler states, that in the fall of 1856, he first learned from 
the defendant that he claimed the slave and her children, she 
having had two since the conveyance; that he then enquired 
into the nature of the defendant’s title and claim to the slaves, 
but he refused to disclose it, stating in reply to his interro- 
gatories, concerning the matter, that it was none of his busi- 
ness, as the slaves belonged to him. 

The defendant, without answering, pleaded the statute of 
limitations in bar of the plaintiffs’ right of recovery. 

The plea was set for argument, and the cause transmitted 


by consent to the Supreme Court. 


Miller and Phillips, for plaintiffs. 
Moore, for defendant. 
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Pearson, J. The relation of the parties, and the depend- 
ent condition of the feme plaintiff at the time she executed 
the deed to her father, gives her a right, upon well-settled 
principles of equity, to have the defendant converted into a 
trustee. But the deed passed the title, and Equity does not 
proceed upon the idea that it is void, but that the party pro- 
curing its execution, on the ground of fraud, either actual or 
constructive, shall be converted into a trustee. So this isa 
trust against the agreement of the parties, and he may avail 
himself of the statute of limitations. Zaylor v. Dawson, 
ante, 86. We are inclined to the opinion, that, as the same 
relation continued, and the feme plaintiff was dependent on 
her father up to the time of her marriage, on the same 
principle by which the defendant is converted into a trustee, 
Equity would restrain him, or rather, not allow him the ben- 
efit of the statute of limitations during that time. But the 
marriage took place in October, 1853, and the bill is filed in 
February, 1857, more than three years. 

Upon her marriage, the feme plaintiff was no longer depend- 
ent on the defendant. It then became her duty to put her 
husband in possession of all the facts, and if, by failing to do 
so, she has lost her right, it is her own fault. It is true, 
she says, her father exacted from her a solemn promise not to 
tell any one of the execution of the deed. This cannot excuse 
her in the eye of the law. It ought to have had the effect of 
exciting her vigilance, so that as soon as she was free from 
his control and had another protector, her rights could have 
been vindicated. 

It is said, up to the time of the marriage, her dependent 
condition prevents the bar of the statute, and after that she 
was under the disability of coverture, so that there was an 
accumulation of disabilities. This case is plainly distinguish- 
able. Before her marriage, there was no legal disability ; 
her right of action had accrued ; and although a court of 
Equity will not count that time against her, yet it does not 
fall under the principle of accumulation, where one legal dis- 
ability follows another. Equity may aid her by not allowing 
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her right to be barred in consequence of supposed laches 
while she was dependent. That is as far as it can go. It 
cannot declare that her right of action had not accrued prior 
to her marriage, or prevent the statute from taking its course 
as soon as the ground upon which it was induced to interfere, 
to wit, her state of dependence, no longer existed. The plain- 
tiff Wheeler alleges, that in the fall of 1856, (the time is not 
stated, so that it does not appear whether the three years had 
then expired or not) the defendant, in answer to questions 
concerning the slaves, told him “it was none of his business, 
as the slave belonged to him.” He also alleges, that some 
year or so after his marriage, he was told of the. conveyance 
from Harriss to his wife. This ought to have excited his 
vigilance. It is his misfortune not to have commenced his suit 


in time. 

Upon the argument, exception was taken to the plea, becanse 
it is not supported by an answer, This is only required where 
the bill, by,the way of charge, and in anticipation of the matter 
relied on in the plea, alleges some matter to avoid its effects. 
Here, in reference to the time after the marriage, to which we 
confine ourselves, no such matter is.alleged, and there is nothing, 
giving tothe plaintiffs the benefit of all their allegations, which 
avoids the force of the plea. Haton v. Eaton, 8 Ire. Eq. Rep. 
102. 

The plea is allowed; but the plaintiffs may, if so advised, file 
a replication, and go to a hearing on the question of its truth. 
Adams’ Equity, 342. 


Per Curia,’ Decree aceordingly. 
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THE TRUSTEES OF DAVIDSON COLLEGE against THE EXECUTORS 
AND NEXT OF KIN OF MAXWELL CHAMBERS. 


Where an Act of Assembly, incorporating the trustees of a college, provided 
that their property should not, at any time, exceed a certain amount, in a 
suit brought for a legacy exceeding that amount, it was Held that only so 
much as was necessary to make their whole property amount to the limit 
specified in their charter, could be recovered, and that the overplus of the 
personalty vested, at the testator’s death, in his next of kin. 


Tus wasa suit commenced in the Court of Equity of Rowan, 
and removed to this Court by consent. 

The bill set forth the charter of incorporation of Davidson 
College, and plaintiffs’ authority as trustees under the same, 
to receive sums of money due and owing, or in anywise arising, 
to them; that by the will of Maxwell Chambers, legacies to a 
large amount, were bequeathed to them, and that assets to an 
amount sufficient to pay and discharge the same, had come 
to the hands of the executors ; and prayed that the defendants 
might be decreed to pay over the same. 

The defendants admitted the bequests, and professed a wil- 
lingness to pay the same, but adverted to the provision in the 
charter of incorporation, limiting the amount of the plaintiffs’ 
property to two hundred thousand dollars. They stated that 
the amount of the said legacies, added te@the amount already 
owned by the plaintiff, would largely overgo two hundred 
thousand dollars, and that they deemed it unsafe for them to 
pay more than that sum, unless so directed by the Court. They 
accordingly prayed the advice and protection of the Court in 
the premises. 

The cause was set down for hearing upon the bill, answer, 
and exhibit, and sent to this Court by consent, and was heard 
at June Term, 1856. 


Graham, Osborne, and Wilson, for the plaintiffs. 
Winston, sr., for the defendants. 


Pzarson, J. After giving to the able argument with which 
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we were favored, full consideration, we are satisfied, that the 
heirs-at-law and next of kin of the testator, ought to be parties 
to this proceeding, and that the State and trustees of the Uni- 
versity should also be represented, in order,to have the matter 
presented in all its bearings, so that the action taken in regard 
to it may be conclusive. | 

Without intending to intimate any opinion, and, in fact, 
without having formed any, it may be well at this time to 
make some general remarks, for the purpose of directing atten- 
tion to the questions that may be involved, as well as to show 
the ground upon which we think other parties ought to be 
made. 

If a corporation has capacity to take, but not to hold, property, 
and a gift be made to it by an “executed conveyance,” in 
an action or other proceeding to recover the property, the 
donor, or in case of his death, his heirs or next of kin are not 
necessary parties; for they have no interest, inasmuch as the 
capacity of the corporation to take, gives effect to the convey- 
ance, so that the title has passed to the corporation. Nor is 
it necessary that the sovereign, who becomes entitled under 
the law of forfeiture, as distinguished from escheat, should be 
a party ; for that title does not attach until after the corporation 
takes the property. 

On the other hamgl, if the corporation has neither capacity to 
take nor to hold, a conveyance made to it is simply void, and 
the title continues in the donor. 

These propositions seem to be conceded ; but it may be a 
question whether there is not a distinction between a convey- 
ance executed inter vivos, and a’ devise or will, where the 
corporation, which is the object of the testator’s bounty, although 
capable of taking, is not capable of holding beneficially ; and 
whether the Court will not treat the devise or bequest as void, 
at the instance of the heir or next of kin, rather than permit 
the corporation to be used as a mere “ conduit pipe,” to pass 
the title into a third party, upon whom it was not the intention 
of the testator to confer a benefit; in other words, whether 
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the principle of Atkins v. Kron, 2 Ire. Eq. 58, be not appli- 
cable. 

It may also be a question, how far the Acts of Assembly, 
which confer upon the University escheats and derelict per- 
sonal estate, extend to estates which devolve upon the State 
under the law of forfeiture, because the donee has capacity 
to take, but not to hold, 

In our case, the capacity of the college is restricted by a 
clanse of its charter, in these words: “ The property belonging 
to the college shall not at any one time exceed the amount 
of $200,000, &c.” This presents a question of construction, 
in which the heirs-at-law and next of kin of the testator may 
have an interest, as well as the State or the trustees of the 
University, and we cannot proceed without having them all 
before us. 

The cause will be remanded for the purpose of making parties, 
unless they can be made here by consent. 





Per Curiam, Decree accordingly. 


Tue cause was remanded to the Court of Equity of Rowan, 
and in that Court the bill was amended, according to the 
suggestion of this Court, by making the next of kin and the 
heirs-at-law of Maxwell Chambers, parties defendant. Process 
was also issued to the Attorney General as the representative 
of the State, and to the trustees of the University. 

Process was also served on several persons as heirs-at-law, 
but it appearing that they were not such, their answers were 
withdrawn. 

Most ‘of the heirs-at-law live out of the State, and were not 
known to the counsel when the pleadings were sent up. It 
not being essential to a proper consideration of the case that they 
should be before the Court, the cause proceeded without them. 

The answer of the next of kin was filed, not dissenting from 
any allegation of fact made by the plaintiffs, and submitting 
to such decree as the Court might think just and proper. 

The cause was set for hearing and sent up by consent. 

An Act of Assembly passed at the last session of the Legis- 
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lature, extending the corporate capacity of the plaintiffs, so as 
to enable them to hold property to the amount of $500,000, and 
relinquishing to the plaintiffs any interest which the State or 
University might have in the fund, was agreed to ‘be consid- 
ered as regularly pleaded. 

The cause was again argued at December Term, 1856. 

‘Graham, Osborne and Wilson, for the plaintiffs. 

Winston, sr., for the executors. 

Jones, for the next of kin. 

Bailey, Attorney General, filed a copy of the Act of As- 
sembly above mentioned, and declined further appearing. 

Advisari.—At this term the opjnions were delivered. 

Pearson, J. The charter of the college (act of 1838) enacts 
among other things: see. 1, The trustees of Davidson Col- 
lege shall be able and capable to purchase, have, receive, 
take, hold, and enjoy in fee simple or lesser estates, any land, 
&e., by gift, grant, devise, &e.; and shall be able and capa- 
ble, in law, to take, receive, and possess all moneys, goods 
and chattels, that have been, or shall hereafter be given, sold 
or bequeathed, for the use of said college, Kc.” See. 10. “ Be 
it further enacted, that the whole amount of real and person- 
al estate belonging to said college, shall not any at one time 
exceed in value, the sum of two hundred thousand dollars.” 

These words express, very clearly, the intention of the Le- 
gislature, that this college shall not own, at any one time, 
more than two hundred thousand dollars’ worth of property. 
The motives for making this restriction, and the policy upon 
which it is based, are not open to enquiry by us. The restric- 
tion is made by the act which creates the corporation, and 
our consideration is confined to its legal effect. 

The testator, besides a devise of a large amount of real es- 
tate, bequeaths, for the use of the college, a fund of person- 
alty, which, when added to the property owned by the col- 
lege at the time of his death, will greatly exceed $200,000. 
We have this question: Is there any principle upon which 
this Court can declare, that the college is entitled to the excess 
of the fund, after the $200,000 is fully made up, and decree 
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that the executors shall pay over such excess for the use of 
the college? or are the next of kin of the testator entitled to 
the excess, on the ground, that it is not effectually disposed 
of by the will? 

The general rule is well settled : When a legacy, from any 
cause, f fails to take effect, the subject devolves upon the next 
of kin of the testator, as property undisposed of; for an inef- 
fectual disposition, is no disposition at all. For instance, if a 
legacy fails by “lapse,” i. e., the death of the legatee in the 
life-time of the testator; ; or by reason of its vagueness, as when 
the object of the bounty is not sufficiently deseribed to enable 
the Court to say who is to take beneficially; PBredges v. 
Pleasants, 4 Ire. Eq. 26, where the object was “the poor 
saints ;” or because the purpose of the testator is against the 
policy of the law, i. e., to establish an order of privileged 
slaves; Zea v. Brown, ante, 142; or, where those for whose 
benefit the bounty was intended, refuse to accept it; A/c Au- 
ley v. Wilson, 1 Dev. Eq. 276; or, where those tor whose ben- 
efit the bounty is intended are positively forbidden by law 
From owning it, which is our case—made stronger, if possi- 
ble, by the fact, that the prohibition is expressed in the very act 
by which the corporation is created. 

The mere statement of the proposition seems sufticient for 
its solution ; but as the amount involved is large, and the 
question a new one, we desired to hear all that could be said 
upon it, and to have the authorities examined; for that pur- 
pose, as there was not a full argument at the first term, we 
directed the next of kin and others to be made parties, and re- 
quested a second argument, suggesting in general terms, that 
there might be a distinction between conveyances executed 
inter vivos, and, possibly, devises; to which class of cases we had 
been referred, as establishing the distinction between ‘a capa- 
city “ to take” and “ to hold” real estate, and the devolution 
of property by act of law, and wills of personalty. 

We are satisfied, after hearing a full argument in behalf of 
the college, that there is no principle upon which a decree 
can be made in its favor, in respect to the excess of the fund. 
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In England, under the doctrine of cy pres, the Chancellor 
would direct the excess to be applied to some other charity, as 
near as might be, like that indicated by the testator, and if no 
other male Presbyterian college existed, it would be applied 
to a female college of that denomination. Attorney General 
v. Tonna, 2 Ves. Jun. 1; 4 Bro. C. C. 103; but our Court has 
never acted upon that refinement. McAuley v. Wilson, sup. 

The cases of purchases of land by aliens and corporations, 
under the statutes of mortmain, are not in point. It is set- 
tled, that an alien or a corporation may, by purchase, take 
land, but cannot hold ; and the doctrine is put on the ground, 
that if one by an executed conveyance, which is his own act, 
passes land to an alien, or corporation, he shall not have it 
back ; but it shall belong to the sovereign, upon office found. 
It is otherwise in regard to the act of law. If the heir, of one 
dying seized of land, be an alien, the law will not cast the 
descent on him, because he cannot hold beneficially, and the 
law will not give with one hand and take away with the 
other, but will cast the descent upon the next relation who 
is capable of holding. For the same reason, an alien husband 
does not take as tenant by the curtesy, nor an alien wife take 
dower. 

In the case of a will of personalty, the property does not 
pass directly to the legatee; and the law will not require, or 
permit, the executor to assent to thie legacy, unless it can take 
effect beneficially, according to the intention of the testator; 
but it devolves upon the next of kin, by the general rule, 
stated and illustrated above. 

It was said, in the argument, that as the testator’s object was 
a good one—the encouragement of learning, and his intention 
to give this fund to the college was clear, the Court should 
so decree, without looking at the consequences, and leave 
the question, as to whether the college violated its charter by 
taking it, to be settled upon proceedings instituted for that 
purpose, if the sovereign should see proper tu do so. _ The re- 
ply to the first proposition is: The encouragement of learning 
is, in general, a good object, but it ceases to be so, when it 
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becomes necessary to violate a positive law. To the second: 
This Court is a co-ordinate branch of the government; it may 
be, that had-this property been vested in the college by a 
direct gift inter vivos, the power of the Court could not: 
have been called into action, except upon proceedings insti- 
tuted by another branch of the government; but as a case is 
now instituted, it must exercise its power, and there is a 
solemn obligation resting upon it, not to aid, or sanction, a 
violation of the law, upon the suggestion that another depart- 
ment of the government can more properly see to its redress. 

But it is asked: Are the plaintiffs in a worse condition, be- 
cause the executors declined to pay over the fund without 
being protected by the sanction of this Court, than if they 
had been willing to take the responsibility of paying it over with- 
out suit? Certainly not. Upon the death of the testator, with- 
out having effectually disposed of this fund, the rights of the 
next of kin “ were vested.” They could have filed a bill to 
prevent the executor from paying it over, or to follow the 
fund in the hands of the plaintiffs. This is also a full answer 
to the position, that the act of the Legislature, at its last ses- 
sion, by which the college is allowed to own property to the 
value of $500,000, and all right to the fund on the part of the 
State or of the University is relinquished, removes the objec- 
tion to the plaintiffs’ recovery. The rights of the next of kin 
being vested, the act of the Legislature does not in anywise 
affect them; so, the only effect of the act, besides enlarging 
the amount which the college is now capable of owning, is to 
waive any right of the State; but as we have seen, the State 
had none. 

This being a bill against the executors only, the personalty 
was directly involved; but upon a suggestion, that the heirs- 
at law might have an interest in the question, whether the 
full amount of the $200,000 should be made up out of the 
personalty alone, or out of the personalty and realty devised, 
by rateable contribution, it was directed that they should be 
made parties.. We are satisfied that the personalty is the 
primary fund, and the requisite amount must be made up 
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out of that exclusively; for which the necessary enquiry will 
be directed. The bill will be dismissed as to the heirs, without 
costs, as they claim the legal title to the land. The question 
between them and the college may be presented in an action of 
ejectment, if the parties are so advised. 

Barrie, J. The pleadings in this ease present a question 
of much importance, which has not been hitherto directly de- 
cided in this State, nor, so far as I have been able to ascertain, 
in any other State of the Union. The charter, by which the 
plaintiffs exist as a corporation, after conferring upon it the 
usual powers for the acquisition of estates both real and per- 
sonal, declares in the tenth section, “that the whole amount 
of real and personal estate belonging to. the said corporation 
shall not, at any one time, exceed the sum of two hundred 
thousand dollars.” (See Act of 1838, ch. 13). It is admitted 
that the amount of the personal estate claimed -by the plain- 
tiffs, under the will of the testator, Maxwell Chambers, will, 
when added to the value of the property which they already 
possess, greatly exceed the sum mentioned in their charter ; 
but their counsel contend, that notwithstanding the restrie- 
tive clause in their charter, the plaintiffs are entitled to re- 
ceive the excess, subject to the right of the State to take it 
from: them. A claim is set up on behalf of the defendant 
Caldwell, upon the ground, that the restriction in the charter’ 
of the plaintiffs made the excess of the legacy to them unlaw- 
ful, and therefore void, in consequence of which, it results to 
him as the representative of the next of kin. The executors 
admit that they have the fund in their hands, and express 
their readiness to pay it over to whomsoever the Court may 
declare that it ought to be paid. The question is thus fairly 
raised between the plaintiffs and the next of kin of the testator, 
and it becomes the duty of the Court to decide it according 
to the established principles of equity. 

In the very able arguments made for the plaintiffs, the coun- 
sel have urged their claim upon two grounds: First, its anal- 
ogy to the acquisition of land by an alien; and, secondly, its 
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analogy to the principle upon which the statutes of mortmain 
in England were construed. I will proceed to consider them 
both, and will commence with that of the alien. 

It is a well-settled rule of law in England, and in this State 
as well as in most, if not all, of the other States of the Union, 
that.an alien may acquire lands by purchase, and may hold 
them against all persons except the King, or the State; but 
upon ottice found, the King in England, or the State in. this 
country, may seize and havethem. Co, Lit. 2; 1 Black. Com. 
372. Different reasons have been given for the rule. Mr. 
Justice Birackstronr, on the page above cited, says that “ if an 
alien could acquire a permanent property in lands, he must 
owe an allegiance, equally permanent with that property, to 
the King of England, which would probably be inconsistent 
with that which he owes to his own natural liege-lord ; besides, 
that, thereby, the nation might in time be subject to foreign 
influence, and feel many other inconveniences. Wherefore, 
by the civil law, such contracts were also made void ; but the 
prince had no such advantage of forfeiture thereby, as with us 
in England. Among other reasons which might be given for 
our constitution, it seems to be intended by way of punishment 
for the alien’s presumption in attempting to acquire any landed 
property.” One of the editors in his note (8) on this page 
remarks that “a political reason may be given for this, stronger 
than any here adduced. Itfaliens were admitted to purchase 
and hold lands in this country, it might at any time be in the 
power of a foreign State to raise a powerful party amongst us ; 
for power is ever the concomitant of property.” Ie illustrates 
his position by referring to the course pursued by the Czarina 
of Russia to raise up a party and acquire an influence in Poland 
whereby she was enabled to dismember that devoted and 
unhappy Kingdom. 

In the ease of Governeur v. Roberston, 11 Wheat. Rep. 332, 
Mr. Justice Jonnston, in delivering the opinion of the Court, 
speaks of the rule as having been so long and so firmly estab- 
lished in the common law, that an enquiry into the foundation 
of it was a mere matter of antiquarian curiosity, and he then 
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seems to approve what he had seen in an elementary writer, 
as the reason why the sovereign could not seize the lands until 
an office was found, to wit, “that every person is supposed a 
natural born subject, that is resident in the Kingdom, and that 
owes allegiance to the King, till the contrary be found by 
office.” There can be no doubt, then, of the rule of law, 
whatever may be the reason for it, that an alien may acquire 
by purchase, land or any other species of real estate, and may 
hold it against all persons except the King or State; and may hold 
even against the sovereign, until he may choose to have an office 
found, and process thereupon to have it seized into his hands. 
Among the modes of acquisition in England and in this State, 
is that by devise, or disposition contained in a man’s last will. 
Hence, in England, and perhaps in this State, an alien might 
take real property by devise, which would give him a good 
title to it, as against all persons but the sovereign. In analogy 
to this, the counsel for the plaintiffs have contended that their 
clients have the right to take the whole legacy bequeathed to 
them by Mr. Chambers, though it may be that by force of the 
restrictive clause in their charter, the State might, if it saw fit, 
take from them the excess over the value of the property 
which they were authorized to own. The argument would 
have much foree—perhaps be irresistable—if the legacy vested 
at once and immediately, underthe will, in the plaintiffs. Such 
is the case undoubtedly in a devise of land. The devisee takes 
it at once by force of the will, and his title becomes complete 
immediately upon the death of the devisor. But the case of 
a legacy is well known to be different. Upon the testator’s 
death, all his personal property becomes vested in the executor, 
who holds it in trust, first, for the payment of the funeral 
expenses, charges of administration and debts, and then for 
the payment of legacies; and if there be a residue undisposed 
of by the will, he is bound, since the act of 1789, (see 1 Rev. 
Stat. ch. 46, sec. 18; Rev. Code, ch. 46, sec. 24), to pay it over 
to the next of kin. The legatee has no legal title to the legacy 
until the executor shall give his assent to it. So strong is 
this rule, that if alegatee take into possession a specific chattel, 
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given to him by the will, without the consent of the executor, 
the latter may by a suit at law recover it back; 2 Williams 
on Ex’rs., 845. It is true, that if, after the payment of all the 
debts and other legal charges upon the estate, the executor 
withholds his assent to a legacy, the legatee may, by a bill in 
equity, compel him to.assent to it, and thereby give him a title 
toit; but itis by means of asuit in equity alone that he can get 
possession of a legacy, either general or specific, from an obsti- 
nate or dilatory executor. It needs the aid of a court, then, 
to enable the plaintiffs to recover the legacy which they claim ; 
and the analogy to the case of an alien cannot be of much 
avail to them, unless we find that the law will per se and pro- 
prio vigore cast an estate upon him, or that a court either of 
law or equity, will lend him its assistance to obtain it. Let 
us see how that is. It is very certain that an alien cannot 
take lands by descent, or as a tenant by the curtesy, or tenant 
in dower, or other title derived merely from the law. Co. Litt. 
8; 2 Black. Com. 249; 7 Rep. 25; Paul v. Ward, 4 Dev. 247; 
Copeland v. Sauls, 1 Jones’ Rep. 70; Bell on the property of 
Husband and Wife, 151, (67 Law Lib. 114). It remains to be 
enquired whether the courts‘4vill aid him in his endeavor to 
obtain it. In making this infestigation, we find it stated in 
the older authorities of the law, that an alien cannot maintain 
a real or mixed action. There was some difference as to the 
manner in which the defence was to be availed of by plea, 
when the alien was one of a country in league, and when he 
was an enemy. See Litt. sec. 198; Co. Litt. 129; Brooke, 
title Denizen, 3, 10; Roscoe on Real Actions, 197. Some 
learned Judges thought this doctrine to be at vanance with 
the principle that an alien in possession of lands could hold 
them against all persons but the sovereign, and might main- 
tain actions of trespass against wrongdoers. In the case of 
Rouche v. Williamson, 3 Ire. Rep. 141, this Court suggested 
the following explanation: “It has occurred to us, that per- 
haps the doctrine may be thus accounted for and explained. 
In real and in mixed actions strictly so called, the demandant 
seeks to obtain, by means of the law, the seizin of a parcel of 
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land or a tenement, whereof he has never had seizin, or of the 
seizin whereof he has been unlawfully deprived. Now, as 
the law will not aid aliens to get land, because by such means 
the realm may be impoverished, (Zhe King v. Holland, Allen, 
14), it will withhold its aid to restore, or to give him seizin, 
though, while he remains seized, it will protect him against 
wrongdoers. It may be, also, that while the alien is seized, 
the law regards him as holding for the use of the sovereign, (1 
Inst. 186, a), but the law deems him an improper person to 
take such seizin for the King, without the King’s license.” It 
is true that the Court held that the alien might maintain 
ejectment; but they put the decision expressly upon the ground, 
that as against the tenant in possession, the lessor had the 
right to the possess‘on of the land, of which such tenant had 
unjustly deprived him. “ Upon the trial of an ejectment 
under the common rule, and on the plea of not guilty, (say 
they), nothing is in dispute but the right of the plaintiff’s 
lessor to demise the land, whereof the defendant is in posses- 
sion. The plaintiff is entitled to a verdict upon showing that 
at the date of the confessed demise, his lessor had a legal title to 
the possession of the premises. And this legal title to the 
possession must belong to him who is recognized by the law 
as having the estate in the premises.” It is manifest from 
what has been shown above, that the plaintiffs’ lessor’s right of 
possession must have been previously acquired by his own 
act, and had not been cast upon him by descent, curtesy, 
dower, or any other title derived merely from the law. It is 
eyually clear that the spirit of the old law was to forbid its 
courts from lending their aid to an alien when seeking to 
acquire, or regain, a seizin of lands or other real property. 
The case of Atkins v. Aron, reported in 2 Ire. Eq. 55, and 
5 Ire. Eq. 207, will afford a more apposite and instructive 
analogy. It was a case of a bill filed by an executor against 
the legatees and devisees of his testator, and also against the 
Trustees of the University, for the purpose .of obtaining the 
advice and direction of the Court as to the proper construction 
of the will of his testator, and his duties arising therefrom. So 
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far as is necessary for my purpose, the provisions of the 
will are these: After giving a number of pecuniary legacies, 
the testator adds, “I give the balance or residue of my pro- 
perty to my executor, in trust, for the benefit of my sister 
Quenet’s grand-children by the name of Forestier, to be paid 
to any one of them who shall apply for the same, subject, 
however, to the payment of the legacies made in this will,” 
&e. “ But should no one of my sister Quenet’s grand-chil- 
dren, nor any one duly authorised to receive the above pro- 
perty in their behalf, apply within two years from the time 
of my decease, then the above property to revert unto Mary 
C. Kron’s children, and be distributed-equally amongst them, 
subject, however, to the legacies herein mentioned.” One 
of the questions, and the only one necessary to be here no- 
ticed, was, whether the trust in the real estate included in the 
residue, for the testator’s sister Quenet’s grand-children, who 
were aliens, was valid and could be enforced in Equity. It 
was held, according to the report in 2 Ire. Eq. 58, that the 
devise in trust for the aliens was void, and that the limitation 
over to Mrs. Kron’s children was good, and a decretal order 
was made in their favor. A petition to rehear that part of 
the decree was filed on behalf of the aliens, and the question 
was thereupon very fully and elaborately argued by counsel 
on both sides. The Court, in a very able opinion, delivered 
by Rurrtiy, Chief Justice, in which all the arguments and au- 
thorities upon the subject are reviewed, affirmed the former 
decree, concluding thus: . “The Court, then, looks upon the 
disability of an alien to hold as cestut que trust of land, as 
placed, beyond all question, upon both principle and author- 
ity. When, therefore, the testator’s trustee and executor asked, 
whether he ought to execute the trust, in respect of the real 
estate in favor of the aliens, the Court was obliged to declare, 
that he ought not, and that against them the sovereign was 
entitled. Whether the State should in this particular in- 
stance take, as between it and the children of Mrs. Kron, the 
devisees substituted for the aliens, was another question, with 
which the aliens had, and yet have, nothing to do, and which 
















266 IN THE SUPREME COURT. 





Trustees of Davidson College v. Chambers’ Executors. 





is not now open for discussion. But as to the exclusion of 
the aliens, no one of the Court doubted, when the decree was 
made; and upon a rehearing, no one of the Court now 
doubts.” (See 5 Ire. Eq. at p. 216). Here, then, was a case 
in which the aliens might have taken under a direct devise of 
the legal estate to them, subject to the right of the sovereign to 
seize it upon office found, but in which, as a@ trust, the Court of 
Equity refused its aid to have it executed in favor of the aliens 
atall. If, therefore, it were unlawful for the plaintiffs, in 
the case before us, to hold the legacy as against the State, it 
seems to me that the analogy furnished by the case of an alien 
taking and holding land against every person but the sover- 
eign, is against, instead of being in favor of, the claim of the 
plaintiffs to have it paid to them. 

I will now consider the argument of the counsel for the 
plaintiffs, founded upon the analogy supposed to be afforded 
by the construction of the English statutes of Mortmain. In 
the outset I will remark, that a person, at first view, would 
hardly expect to find any thing in the English law of Mort- 
main, to throw much light upon the question of the right to a 
legacy in this State. The statutes of Mortmain never did 
embrace personal property even in England, (Shelf. on Mort. 
9; Ang. and Ames on Corp. sec. 148,) and have never been 
adopted by any State of the Union, except Pennsylvania ; 
Ang. and Ames on Corp. sec. 149; 2 Kent’s Com. page 
283. In England, the statutes were designed to prevent the 
accumulation of the landed property of the kingdom in 
the dead hands of the corporations, particularly the reli- 
gious houses, whereby “it was observed that the feudal ser- 
vices, ordained for the defence of the kingdom, were every 
day visibly withdrawn ; that the circulation of landed pro- 
perty from man to man began to stagnate ; and that the lords 
were curtailed of the fruits of their seigniories, their escheats, 
wardships, reliefs and the like.” 2 Black. Com. 270. They 
were enacted from time to time, commencing with the great 
charter of Henry the 3rd, in the 9th year of his reign, and 
coming down to the stat. of 9th Geo. 2nd. It is not my in- 
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tention to give a history of them, either in detail or otherwise. 
An excellent summary of them, with their various provisions, 
and the construction put upon them, may: be found in 2 Black. 
Com. from p. 270 to 275. In Shelford on Mortmain, (36 and 
37 vols. of the Law Lib.) they will be found to be stated more 
at large, and treated of more fully. See also 2 Inst. 74, for a 
commentary upon such of them as were passed prior to the 
time of Lord Coxr. Upon an examination of all of them, ex- 
cept that of 9th George 2nd, it will be seen that they did not 
make void the purchase of lands by the corporations, but de- 
clared that if it was made without licenses from the king, and 
the lords of whom the lands were holden, the lands should 
be forfeited, and the lord, or king, as the case might be, should 
have the right to enter for the forfeiture, and seize the lands 
for his own use. It will be seen further, that the king could 
not enter until office found; Shelf. on Mort. 10, citing Zayne 
v. Ledfern, 12 East. Rep. 96; Hvans v. Evans, 5 Barn. and 
Cres. 587, note (e); 8. C. 8 Dowl. and Ryl. 399. The statute 
of 9 George 2, ch. 36, was intended to apply to conveyances 
and devises of lands, or any interest in them made to indi- 
vidual trustees, as well as to bodies politic, for charitable pur- 
poses, and it declared all such as were not executed as there- 
in prescribed, to be void. Under this sfatute, then, all the 
forbidden conveyances and devises were construed to be void, 
and in the case of a devise, the heir-at-law was held to be en- 
titled to the land. Shelf. on Mort. 204. 

I have hereinbefore referred to the opinion of Chancellor 
Kent, that none of these statutes of Mortmain had been adopt- 
ed in any State of the Union except Pennsylvania. I think I 
may safely assert that not one of them has ever been in force 
in North Carolina. I do not find in our reports any trace of 
their existence here. It is true, that the statute of 18th Edw. 
Ist, enacting that “ no feoffment shall be made to assure land 
in main,” is inserted by the revisors of 1820, in their list of 
British statutes then in force. (See 1 Rev. Code of 1820, p. 
87). It may well be doubted whether it ever was so; but if 
it were, it was certainly repealed when ‘the statutes were re- 
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vised in 1836. (See 1 Rev. Stat. ch. 1, sec. 2). There has 
been no necessity for any such restraints upon corporations by 
statutory enactments in this country. In England it was oth- 
erwise ; and the difference in the condition of the two coun- 
tries with regard to their bodies politic, and the resulting 
difference in their legislation concerning them, is clearly 
stated by the Court in a case to which I shall refer more par- 
ticularly hereafter. ‘“ A capacity to purchase and alien land, 
unless specially restrained by its charter, or by statute, has 
been held to be an incident, at common law, to every corpor- 
ation. This general power, it has been found necessary in 
England to restrain by statute ; and there, their powers in this 
respect are understood to be general and unlimited, except so 
far a¢ controlled by such statutes. A large proportion of the 
corporations there hold their corporate rights by prescription. 
This supposes the grant no where to be found in written form. 
The uncertainty of the limits of the powers granted, and the 
great extent of powers claimed, at an early period created a 
necessity of limiting them by act of parliament. The stat- 
utes of Mortmain have this effect, in reference to purchasing 
and holding lands. In this country, few instances can be 
found of the existence of corporations, whose charters did not 
originate in express legislative enactment, and are not to be 
found printed in the statute books. In these cases, the grant 
of power is before us. The charter defines the grant, with 
its restrictions and limitations. Unless some other statute, 
enacted by the same authority, either general or special, 
can be found, enlarging or restricting those powers, we look 
no further for the rights of the body corporate.” 

This notice, however brief and imperfect it may be, of the 
English statutes of mortmain, and of the difference, or contrast 
rather, between them, and our charters of incorporation, is sufti- 
cient to show that the principles applicable to the construction 
of the former, can have very little bearing upon that of the 
latter. The former were intended for an age, and a condition 
of society, entirely unlike the political and social institutions of 
the American States. They were mainly aimed against the 
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grasping power of the religious houses, in a semi-barbarous 
state of civilization, and were designed to rescue, from what 
has been quaintly ealled their death-clutch, the lands whose 
feudai services were the chief support and defence of the 
Kingdom. They fully accomplished their purpose by putting 
it into the power of the King and-other feudal lords to enter 
upon, and seize, the lands when purchased without license 
from those whose rights were in danger of being invaded. 
The King, who, in the course of time, became almost the only 
person likely to be injured, itis true, could not take advantage 
of the forfeiture until an inquisition was made, as in the case 
of lands purchased by an alien. But that was found to bea 
sufficient protection tohis rights; and the result of a com- 
mission issued on his behalf in December, 1833, in the case 
of the “University Life Assurance Society,” shows that the 
power of entry upon office found, though it had its origin in a 
far different state of society, was still effective for good. See 
Shelf. on Mort., p. 10, note (e). 

Corporations exist in this country, as has already been said, 
by virtue of express acts of legislation. They are created for 
a great variety of political and civil purposes, all having in 
view, or supposed to have in view, the weal of the State in 
which they have a “local habitation anda name.” Their 
powers, rights and duties are defined, and limited in their 
several charters of incorporation, and when a question arises 
as to either rights, powers or duties, we must look to their 
charters mainly for the answer. The charter of any particular 
corporation is a law peculiar to itself, and by that law must 
it be judged. See Ang. and Ames on Corp., see. 151. This 
brings us to the consideration of the restrictive clause in the 
charter of the plaintiffs, upon the proper construction of which 
our decision must turn. _ 

There cannot be the slightest doubt that the Legislature 
intended to forbid the plaintiffs from owning, at any one time, 
real and personal estate, the value of which should exceed 
the sum of two hundred thousand dollars. Whether the 
policy of such a restriction was wise or not, I, as a Judge, 
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have no right to enquire. An examination of the course of 
legislation from 1833 to the present time will show that it has 
been a settled policy with the General Assembly to restrain 
the amount of property held, or to be held, by institutions 
similar to the one whose case is before us. Thus, in 1833, the 
act incorporating “ A literary and manual school in the county 
of Wake,” declared that the value of its real and personal 
estate should not exceed fifty thousand dollars. In 1838, 
the charter granted to “The Trustees of the Greensbo- 
rough Female College,” limited the whole amount of its 
real and personal estate to the sum of two hundred thou- 
sand dollars; the same amount, which, in the same year, 
was prescribed for the plaintiffs, and for “The Trustees of 
Wake Forest College.” Passing by the “ Carolina Female 
College,” and the “Trustees of the Clinton Female Institute,” 
whose capital stock was, in 1848 and 1850, fixed respectively 
at twenty thousand dollars, and the “Glenn Anna Female 
Seminary,” whose capital stock was, in 1854, limited to twenty- 
five thousand dollars, we come to the year 1856, when as 
inany as four literary institutions were created, or had their 
charters amended, with similar restrictions: First, “The 
Trustees of the Female College of the Methodist Protestant 
Conference,” was chartered, with a clause which restrains the 
amount of its property to three hundred thousand dollars. 
Secondly, “ The Warrenton Female College,” amount restrict- 
ed to forty thousand dollars. Third, the charter of the plain- 
tiffs amended so as enable them to hold property to the amount 
of five hundred thousand dollars; and lastly, the capital stock 
of “ Carolina Female College,” was increased to one hundred 
and fifty thousand dollars. It is true that during this period 
many academies and other literary institutions, were char- 
tered without any such restrictive clauses. Why this was 
done, we need not enquire. The restrictions imposed upon 
those to which we have referred, indicate that the Legislature 
had a policy upon the subject, though it may not have acted 
uniformly upon it. The effect of that policy was to make it 
unlawful for the institutions which we have named, to own 
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real and personal estate exceeding in value the amount speci- 
tied for each respectively. What other construction can be 
put upon the words, “the whole amount of real and personal 
estate belonging to said corporation shall not, at any one time, 
exceed in value the sum of two hundred thousand dollars ¢” 
It seems to me, that, in admitting that the State, upon office 
found, or otherwise, may seize and take to its own use, the 
excess, the plaintiffs’ counsel virtually admit that it is unlaw- 
fully held by the college. Why so forfeited to the State un- 
less because the college has it in opposition to the express pro- 
hibition of its charter? If unlawful for the plaintifis to have 
it, can a court of equity assist them to get it? I have, in 
vain, tried to discover a principle upon which the claim of 
the plaintiffs can be supported. The analogies of the common 
law are against it. It is well settled, and well known, that a 
contract, the consideration of which indyges to the doing of 
an act, either malum in se, or malum quadliivens is void, and 
no action at law can be sustained upon it. See Jngram v. 
Ingram, 4 Jones’ Rep. 188, and the cases therein referred to. 
Will the court of equity be less sensitive to the duty of up- 
holding the law, or less alive to the importance of preventing 
its violation? I have studied its principles to little purpose 
if it be so. I can find no case sustaining such a doctrine. On 
the contrary, I have found a very instructive one decided in 
the courts of one of our sister states, which fully sustains what 
I believe to be the true principle applicable to the present 
case. It is the case of Zhe President, Directors and Company 
of the Bank of Michigan v. Niles, 1 Doug. (Mich.) Rep. 401. 
It was a bill filed by the plaintiffs, for the purpose of obtaining 
the specific performance of a contract entered into between 
them and the defendant, whereby the plaintiffs bound them- 
selves, within a certain specified time, to convey to the de- 
tendant certain real estate described in the contract, and to 
obtain from one J. H. P. a good and sufticient deed for the 
sproperty called the Rochester-mill property, and to convey 
to the defendant three undivided fourth parts of it; and, in 
case @ mortgage or incumbrance should be created for the 
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purchase of the mill property, they covenanted to pay the 
same, and have it released within five years from the date of 
the contract; and they further agreed to deliver to the de- 
fendant certain certificates signed by him. The defendant, 
on his part, agreed to execute a mortgage to the complainants 
for the purchase-money to be paid by him, amounting to 
$28,000, and, in addition, to include in the securities, certain 
notes, and the amount of the above mentioned certificates. 
The mortgage was to be executed on the property conveyed 
to him, and upon the remaining interest, which he already 
possessed in it as tenant in common. Within the specified 
time, the plaintiffs purchased the mill property ; and then pre- 
pared and executed to the defendant a deed for three fourths 
of it, together with the other property which they were bound 
by the contract to convey to him, and were ready and willing 
to perform their part of the contract. The defendant demur- 
red, and the demurrer having been sustained by the Chancel- 
lor, the plaintiffs appealed to the Supreme Court. The ques- 
tion turned upon the construction of the 3rd and 9th sections 
of the plaintiffs’ charter of incorporation. The 3rd section 
provided that they “shall be in law capable of purchasing, 
holding and conveying estate, real and personal, for the use 
the said corporation.” The 9th section enacted “That the lands, 
tenements and hereditaments, which it shall be lawful for the 
said corporation to hold, shall be only such as shall be required 
for its accommodation, in relation to the convenient transaction 
of its business, or such as shall have been bona fide mortgaged 
to it by way of security, or conveyed to it in satisfaction of 
debts previously contracted in the course of its dealings, or 
purchased at sales, upon judgments which shall have been 
obtained for such debts.” 

Upon the argument, the defendant, in support of his demur- 
rer, contended that the plaintiffs were not authorized by their 
eharter to make such a contract as that stated in their bill; 
that the buying and selling of real estate, except in the cases 
specified in their charter, was not within the scope of their 
corporate powers, and was, therefore, unlawful ; and that the 
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Court of Equity would not lend its aid to enforce a contract 
made in violation of law. 

The counsel for the plaintiffs argued against the demurrer, 
that the general power to purchase and convey real estate, 
given by the 3rd section of their charter, was not affected or 
limited by the provisions of the 9th; that the latter used only 
the word “hold ;” and they contended. that the only design 
of the provision was to prevent real estate from being locked 
up in mortmain, in the hands of the corporation, and that the 
buying and selling of lands by it was not unlawful. 

The Court, in an able opinion delivered by Frrcu, Judge, 
decided that, by the terms of their charter, the plaintiffs were 
not authorized to make a business of buying and selling real 
estate; and that the contract made with the defendant was, 
therefore, unlawfvl. In concluding their opinion, the Court 
say, “ there may be a difliculty, in cases where contracts are 
made in reference to matters but remotely tainted with im- 
morality or illegality, and not the immediate subject of the 
undertaking of parties, to determine in what instances the 
principle should be applied ; but when the very act contracted 
to be done is itself illegal, there can be no doubt of the ap- 
plication of the principle.” 

“The Bank of Michigan contracted to obtain and convey a 
title to real estate, under circumstances which made it a trans- 
action prohibited by the spirit aud terms of its charter. The 
defendant, with knowledge of the unlawfulness of the transac- 
tion, (for the charter is declared to be a public act), entered 
into the contract. Each party to the contract put himself in 
the power of the other; and as the Court of Equity would not 
interfere to compel the bank to perform its agreement, by 
buying and selling lands in violation of the law, so aid cannot 
be afforded to the bank to compel the defendant to perform 
on his part.” 

The principle deducible from the case to which I have just 
referred is the true principle by which the action of the Court 
of Equity should always be guided. Whether in matters of 
contract, or in any other matters in which human action is 
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concerned, it should ever be ready to enforce that which the 
law commands, and to prevent that which the law forbids. 
It would be untrue to its high duty, if it, in any case or under 
any circumstances, lent its aid to any person, individual or 
corporation, who was seeking, with however innocent an in- 
tent, to cireumvent the law. Governed by this spirit, it ean- 
not assist the present plaintiffs. The lawgiver says, in the 
plainest terms, that they shall not own (for what belongs to 
them, they must own), more in value of real and personal es- 
tate than $200,000. It is against the law, then, for them to 
have it, and yet they ask this Court to give it to them. The 
Court cannot do so withont assisting them to violate the law, 
and, therefore, it cannot do so at all. 

The case of //umbert v. Trinity Church, 24 Wend. (N. Y.) 
Rep. 587, and that class of cases, wherein it has been held, 
that an increase of income, above the limit prescribed in the 
charter, from property already held by the corporation, is not 
against law, do not militate against this principle. In such 
cases the corporation has no necessity to ask the aid of any 
court to enable it to get the property. The original owner 
had, long before, parted with his title to it, when to purchase 
it was not forbidden to the corporation, and when the value 
of the property rises above the chartered limit, the only ques- 
tion with respect to it, which can arise, must be between the 
corporation and the State. 

It only remains for me to say, that if I have been successful 
in showing that when the testator died it was unlawful for the 
plaintiffs to have the exeess of the legacy above what was 
necessary to make the value of their real and personal estate 
amount to $200,000, it follows as a necessary consequence 
that, as tosuch excess, the legacy was void, and in the absence 
of a residuary legatee to take it, it resulted to the next of kin. 

The cases referred to by my brother Pearson, clearly show 
this, and it is unnecessary for me to add any thing to what 
he has said upon that subject. He has shown also that, in the 
view which we have taken of the case, the act of the last Gen- 
eral Assembly, (see Acts of 1856, ch. 94), has no operation 
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upon it. The 3rd section of that act provides as follows: 
“That all right, title and interest on the part of the State of 
North Carolina, and the University of North Carolina, or 
either of them, if any they have, in and to the estate and offi- 
eers(/) given, or attempted to be given, in the last will and tes- 

nent of Maxwell Chambers, late of Salisbury, to the 
Trustees of Davidson College be, and the same is hereby, 
released and conveyed to the Trustees of Davidson College, 
for the purpose specified in the said will.” The section does 
not profess to give the legacy, or that part of it which may 
have previously become vested in interest, in the next of kin; 
and it is certain that the preceding section, which enlarges the 
amount of property the Trustees of the College should be au- 
thorized in future to hold, did not, and was not intended to, 
have that effect. 

The novelty and importance of the question, and the large 
amount of property involved in the suit, must be my apology 
for stating the reasonsgor my opinion at such length. 

Nasu, C. J. dissentiente. The case presents two questions 
to be considered. The first is as to the nature and extent of 
the restriction contained in the 10th section of the college 
charter; the second, whether a violation of the charter by 
the corporation, such as this is alleged to be, can be enquired 
into under the proceedings. The act of incorporation gives 
to the trustees power “ to purchase, have, receive, take, hold, 
and enjoy, ete.,” “any land, etc.,” “and to take, receive, and 
possess all moneys, goods and chattels,” “given, sold, or be- 
queathed, ete.” The 10th seetion is as follows: “ Be it en- 
acted that the whole amount of real and personal estate, de- 
longing to said college, shall not, at any one time, exceed, in 
value, the sum of two hundred thousand dollars.” 

Maxwell Chambers, by his will, devised to the plaintiffs, 
the trustees of Davidson College, two hundred thousand dol- 
lars; and it is conceded that at the time of the death of the 
testator the college owned property to a considerable amount, 
and that the bequest would swell that amount to a sum con- 
siderably greater than the sum limited in the charter. Is the 
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devise, by virtue of the restrictive clause, void as to the sur- 
plus? Iam of opinion it is not. The charter evidently con- 

templated that the college should go into operation, as soon — 
as funds, sufticient to justify the act, should be given to the 
trustees, or be received by them. It will be observed+hat 
the charter does not make void any gift, purchase, or deviag, 
whereby the limit should be exceeded. On the contrary, the 
phraseology of the 10th section, plainly points out that this 
excess might arise at several, and different, times—the amount 
in value shall not exceed $200,000 at any one time—looking 
to a possible recurrence of the event. Taking the Ist section 
and the 10th together, the restriction points, not te receiving 
and taking, but to a holding of a larger amount than the sum 
specified. - That this is the proper consiruction of the charter 
is further evidenced by the words used. Three times the 
word take is used, and the charter recoguizes the property, 
so taken, as the property of the corporation; the language is 
“the whole amount of the estate, bothgreal and personal, be- 
longing to said corporation, ete.” It was the view of the Legis- 
lature, that all the property of both kinds, given or bequeath- 
ed to the corporation, in due form of law, without respect 
to the amount, belonged to the. corporation, but that they 
should not hold more than the restricted sum. I shall have 
occasion to refer again to this point. The nature of the re- 
strictive clause then, is directory to the trustees as to the 
amount which the college could own, and its effect, to put it 
perhaps in the power of the party with whom the con- 
tract was made, to dissolve it. I say perhaps, for in the 
opinion of the Vice Chancellor Turner, as to the proper con- 
struction of a similar restriction in the charter of the London 
Hospital, Robinson v. The Gov. of the London Hospital, 
2ist Eng. Law and Equity Rep. 374, and in that of Senator 
Fosrrr, delivered in the case of lowland v. Trinity Church, 
24 Wendell, 630, it is said that the exceeding, by a corpora- 
tion, the sum to which it is restricted, does not render void 
the charter, but only renders it voidable. “I do not even 
believe it to be voidable,” is Mr. Foster’s declaration. If the 
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restriction is a condition, it is a condition subsequent, for a 
breach of which no action can be taken against a corporation 
but by the sovereign, and with the latter, and its officials, it 
is a matter of discretion, whether a forfeiture will be enforced 
or not. To work a forfeiture of chartered privileges, there 
must be something more than accidental negligence, excess of 
power, or mistake; there must be something wrong arising 
from wilful abuse or neglect. Ang. and Ames, 886. There 
is here no forfeiture, for none has been judicially pronounced. 

Secondly. Let it be granted, that by taking the whole of 
the property devised, the total amount in value would exceed 
what the corporation was entitled to possess, and thereby its 
charter might be forfeited, can the defendants, the executor, 
or the next of kin, take advantage of the breach of the condi- 
tion in these proceedings? A charter is a contract between 
the corporation and the sovereign. It is well settled that 
none but the parties or their privies, can take advantage of a 
breach of a condition. Now, neither Mr. Chatmbers, nor his 
executor, nor his next of kin, are any parties or privies to the 
contract—npon what principle then, is it, that the executor 
can refuse his assent to the legacy to the college, or npon 
what principle can the next of kin claim it, or any portion of 
it? lf Mr. Chambers, while in life, had donated to the col- 
lege two hundred thousand dollars in cash—or its value in 
property, specitied in the will, could he have been heard ina 
court of justice to say, that he had given the corporation too 
much, and they must pay back to him as much of the dona- 
tion as wag over and above what it could legally hold or re- 
tain? Suppose him to have brought an action for the sur- 
plus, could he have recovered? Surely not. Ile would be 
estopped, and of course, so would all persons claiming under 
him; Gilliam v. Bird, 8 Ire. Rep. 280. Tis death cannot 
alter the proposition. Whatever would estop him, must estop 
his personal representative, and must equally estop his next 
of kin, who claim through him. I cannot, therefore, see how 
either the next of kin or the executor of Maxwell Chambers, 





IN THE:SUPREME COURT. 





Trustees of Davidson College v. Chambers’ Executors. 





ean deny, in this proceeding, the right of the complainants to 
receive the whole of the sum devised them. 

But again, I hold that no one but the State, as a sovereign, 
ean call the plaintiffs to account for receiving, or holding, a 
larger amount of property in value than is limited in their 
charter. Jealousy of corporations in the aecumulation of pro- 
perty has marked, for centuries past, the policy of England. 
Ifence their mortmain acts. At common law, it was inci- 
dent to any corporation to have capacity to purchase and sell 
lands and chattels, as any other person could, unless specially 
restrained by their charter or by statute. They had the abso- 
lute jus disponendi; 2 Kent, 280. This power or right is, in 
England, taken away or abridged by a succession of statutes, 
commencing in Magna Charta, the 9th of Henry II, and 
coming down to the present time. The object of these acts, 
called “ Mortmain,” was to prevent land from being placed 
extra commereium, wpon the feudal principle of protecting 
the lords from having tenants that never die 3 Giblet v. L/ob- 
son, 3 Mylne and Keen, 517; 2 Kent, 282. In this State we 
have no statutes of mortmain, strictly speaking, but the same 
principle is observed, as to the acquisition of property by 
corporations, in the restrictions imposed upon them, in their 
respective charters. The devise in Mr. Chambers’ will is of 
a mixed character, consisting of both real and personal pro- 
perty, and thongh his heirs are not before the court, yet it is 
difficult, if not impossible, to express my views upon the ques- 
. tion, directly in contest, without referring to the English de- 
cisions upon their mortmain acts. If not of imperative force, 
they form a safe guide to direct the Court in its present en- 
quiry. See Shelford on Mortmains, (where most of the cases 
on the subject are collected and observed upon), p. 10, note ¢ ; 
36 Law Lib. 29, and other pages to be cited. The restric- 
tion upon the corporation, in the case mentioned in the note, 
was similar to that in the case before us; it was that the 
c>rporation might purchase and hold lands, ete., “ not exceed- 
ing in value, in the whole, the annnal sum of £100. Certain 
lands were seized by commissioners for the King. See also 
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the opinion of the Court in De Rovington School, cited in 
Shelford 36, Law Lib. 40,41. In the Attorney General v. 
Bowyer, 3 Vesey, Jr., 727, Lord Lovensoroven declares that 
a court of equity will execute a trust in favor of a corpora- 
tion, arising under a’will or conveyance, giving more than 
the charter authorises it to hold, if the corporation obtain a 
license from the king enlarging their eapacity, though the 
license be subsequent to the gift. Shelford, 251; 36 L. Lib. 
185, to the same effect ; and in Attorney G. v. Munly, 1st Meri- 
vale, 327, the same doctrine is held, the license being ob- 
tained after the death of the testator. These cases abund- 
antly prove that, under such devises of realty to corporations, 
the legal title passes to the devisees, although thereby a larger 
amount is given than they are authorised to hold, and it is 
the same where the redundance is occasioned by the donation, 
by will, of personalties ; the legal estate in the whole passes 
to the executor, who holds it to the use of the corporation. 
If, however, the holding more property by the corporation 
be a cause of forfeiture, the sovereign alone is entitled to-call 
the body to account for it, because it is a criminal offence. 
Angel and Ames, 777. In each of the cases above referred 
to, the sovereign was the actor; no private person can allege 
the offence in bar of the suit of the donee. See the following 
cases decided in this State: Zar River WN. Co. v. Neal, 3rd 
Ifawks, 520, and Buncombe Turnpike Co. v. McCarson, 1st 
Dev. and Bat. Rep. 308. In the able opinion of the late 
Chief Justice of this Court, it is pronounced, “ That the non- 
existence of the corporation, or the forfeiture of its charter, 
can be adjudged only at the suit of the sovereign against. the 
usurpers of the franchise. They cannot be enquired into col- 
laterally at the instance of an individual, unless he shows that 
it has already been so adjudged in favor of the State: in other 
words, that the charter has been annulled by judicial sen- 
tence, and no longer exists.” I need no higher authority for 
the principle for which I contend, than the opinion above 
referred to. See upon this point, Zhe people v. Monroe, 5th 
Denio, 400; Silver Lake Bank vy. North, 4 John. C. R. 370, 
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and Melndor v. St. Louis, 10th Missouri R. 576. The sover- 
eign may either expressly remit the forfeiture, or simply ab- 
stain from enforcing it. In the mean time, the right of the 
donee to possess and enjoy the property given, against all 
others, is complete. See Shelford, 9th Law Lib. 28. In 2o-. 
binson v. the Gov. of the London Hospital, 21st vol. Eng. L. 
and Eq. Rep. 374, the same opinion is declared by the Vice 
Chancellor. The restriction, in the charter of the defendant, 
was substantially the same as in our case. The Government 
of the London Hospital were entitled by their charter to pur- 
chase, take, hold and receive lands, ete., not exceeding the 
yearly value of £4000. The devises in the will of D. T. Powell 
swelled. the property to a larger annual value than that speci- 
fied. The bill was tiled by the trustees of Mr. Powell for the 
administration of the estate, and the heirs-at-law and the next 
of kin were defendants, The same question arose there as 
here—whether the testator’s heir-at-law or his next of kin 
were entitled to such, if any, of his residuary estate, given to 
the London Hospital, as was not effectually given. The deci- 
sion of the case turned upon a different point, and no opinion 
was judicially given upon the question stated above. The 
Vice Chancellor notices it, however, as follows: “The next 
question arises upon the charter under which the London 
Ilospital was incorporated, and I do not think it necessary te 
give any opinion upon that charter. It is a subsisting char- 
ter, and is valid until it is impeached and disturbed, and the 
parties have a right to receive money, under it, so long as it 
stands. What might be the result of proceedings by the At- 
torney General or the Crown, for the purpose of setting aside 
the charter, if the Crown thought fit totake such proceedings, 
is one question; and what this Court is to do in the mean 
time, while the charter stands, is another and totally different 
question. Here is a legally constituted body, having the 
right to receive money by its constitution, and as long as that 
constitution exists, 1 think it the duty of this Court to deal 
with it as an existing body.” That is, that, as long as the 
charter of a corporation exists, it may continue to receive do- 
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nations to any amount, the sovereign being the only power 
to which it is amenable, for violating its charter by increas- 
ing its property beyond the limit specified in the eharter. In 
Angel and Ames on Corporations, pp. 136 and 888, it is stated, 
that where a corporation purchases land, affording a greater 
income than is allowed by their charter, it is a question be- 
tween the sovereign and the corporation only, with which in- 
dividuals have no concern, and of which they cannot avail 
themselves, in any mode, against the corporation. For this, 
they cite Humbert v. Trinity Church, 24th Wendell, 604, 629, 
630; Harpending v. Dutch Church, 16: Peters’, 492-3; Bo- 
gardus v. Trinity Church, 4 Sandford’s Ch. R. 738-9. These 
cases show that neither the executor of Maxwell Chambers, 
nor his next of kin, can avail themselves, in this proceeding, 
of the allegation, that the surplus of the $200,000, bequeath- 
the plaintiffs, over and above the sum limited in their charter, is 
a violation of the charter, and is, therefore, not effectually dis- 
posed of by the will. This principle has been several times 
recognized in this State, by the decisions of this Court. See 
the cases, in this State, already referred to, (in which it is de- 
cided that the ‘sovereign alone has a right to complain of a 
usurpation upon its rights, and an acquiescence is evidence 
that all things have been rightfully done), and Whitley v. 
Daniels, 6 Ire. 479, approving the decision in Hawks. It is 
similar to the case of an alien’s purchasing land. He can pur- 
chase, and the title he acquires is good against all the world 
but the sovereign; so much s0, that if ousted by a trespasser, 
he may enter and maintain an action of ejectment against 
him. ouche v. Williamson, 3 Ire. Rep. 141. It is as much 
against the law for an alien to hold lands in this State, as for 
a corporation to hold more real estate, or property, than its 
charter allows; both are unlawful in the same sense, and to 
the same extent. A forfeiture is incurred for the recompense 
of the sovereign; if the sovereign pardon the offence, it is as 
if none had been committed, for he alone can punish, and he 
alone can pardon. 

The counsel for the next of kin, urged upon the Court the 
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decisions made by it in cases of emancipation, as analogous 
to this, The analogy does not strike me. The policy of the 
emancipation acts is contrariant to that of the act in the pre- 
sent case. In the former, the law does not tolerate what is 
termed with us a guast emancipation ; that is, a state where 
the man of color is in form a slave, but in reality is in the en- 
joyment of freedom. Noman has himself the power to eman- 
cipate his slave with the view to remain in this State, nor can 
his executors so do ; if either attempt it, the act is absolutely 
void, and the slave remains a slave ; and if the owner does it 
by will, the legacy is imperfect and void, and the next of kin 
necessarily succeeds to the property; there is no necessity for 
a commission of enquiry. In this ease, and in similar ones, 
the policy of the law is directly the reverse. Montesquieu, in 
his Spirit of Laws, lays it down. that, in free governments, the 
virtue and intelligence of the people are the corner stones of 
the governmental structure. If this be so, what higher duty 
can devolve upon the Legislature of the State than to provide 
means for the dissemination of knowledge among the citizens 
at large. Acting upon this principle, the framers of our con- 
stitution in the 41st section direct, “ That a school or schools 
shall be established, by the Legislature, for the convenient in- 
struction of youth, etc.; and all useful learning shall be en- 
couraged and promoted in one or more universities.” It is 
therefore not simply an act of policy on the part of the Legis- 
lature to encourage the establishment of schools and colleges, 
but a high constitutional duty. It seems to me, there can be 
no analugy between the cases of emancipation and the one 
we have before us, any further than it is in both cases a police 
regulation. In obedience to the constitutional requisition, the 
Legislature, at an early period, established the University of 
the State. Every one acquainted with its history knows the 
difficulties under which it struggled for many years; gradual- 
ly did it work its way into public confidence, and now the 
citizens of the State may proudly point to it, as embracing 
not alone their confidence, but that of the whole of the south- 
ern portion of our confederacy. Its halls are now filled, not 














JUNE TERM, 1857. 





Trustees of Davidson College v. Chambers’ Executors. 





only with.young men of this State, but with youth from different 
States. Under these circumstances, it was thought advisable 
to. charter Davidson College. It was a fondly cherished ob- 
ject of the testator, Mr. Chambers. Why then should not his 
patriotic and benevolent designs be carried out? The gift is 
complete} here is a donor with unquestioned capacity to give, 
a subject capable of being given, and a donee in existence 
and fully identitied. Why, I repeat, shall the donee not take 
what was clearly intended it should take / 

It is objected, that a Court of Equity will not lend its. aid to 
the corporation to enable it to violate its charter. Certainly 
it. will not. But, with great respect, it strikes me that prin- 
ciple cannot apply here. To sustain this position the counsel 
for the next of kin drew our attention to the case of the Bank 
of Michigan v. Niles, 1 Doug. 401. The case was, the de- 
fendant had made a compact with the plaintiffs that if they 
would purchase a certain piece of land, he would take it off 
their hands at an increased price. The land was purchased 
by the bank, and the defendant refused to execute his con- 
tract, and the bill was filed for a specific performance. The 
defendant demurred, and assigned for cause, that the bank, by 
its charter, was forbidden to’hold more real property than was 
necessary for the convenient transaction of their business, etc. 
The demurrer was sustained. This case is in point, to a 
certain extent, and entitled to all respect as proceeding from 
ahigh court of asovereign state. It stands, however, opposed 
by the opinion of a court entitled to equal respect. In Baird 
v. the Bank of Washington, 11 Serg. and Rawle, a direct con- 
trary opinion is held. The Court there declare that there is 
a broad distinction between a prohibition to take, or purchase, 
and a prohibition to hold. As, where a bank is authorized to 
have, hold, purchase lands, ete., with a proviso, that the lands, 
ete., which they should purchase and hold, should extend only 
to such lot or lots and buildings as they should actually oc- 
cupy, for carrying on their business, it was decided that the 
bank might purchase, absolutely, land lying in a distant coun- 
ty, which they did not occupy, though they, or any person to 
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whom they might convey, would hold by a title defeasible by 
the commonwealth. The authority of the case in Douglass is 
neutralized by that in Serg. and Rawle, and it differs from the 
one before us. In that,.the bill was bronght to compel. the 
performance of a contract; inthis, to compel the executor to 
execute a trust by paying overa legacy. But whatever doubt 
might rest upon the case, is, in my opinion, entirely removed 
by the act of 56, ch. 94. See laws of the State for ’56, p. 96. 
The act in its caption professed to be made to amend the act 
of ’38 chartering Davidson College. By. the first section, the 
10th section of the act of ’38 is repealed; by the 2nd, the 
power of the corporation to purchase real and personal pro- 
perty is enlarged to $500,000; and by the 3rd seetion, the 
State releases and conveys to the corporation, all right, title 
and interest which the State had or might have, in and to the 
estate and property derived to it by the will of Mr. Chambers. 
This act is tantamount to a license by the Crown, and we have’ 
seen by the case from 3rd Vesey, jr., and that from Merivale, 
that a license from the Crown will enable a corporation to hold 
more property than the amount to which it was originally 
limited, (though the license was obtained after the death. of 
the donor), upon the principle that, by the devise or purchase 
of more property than they were allowed to hold, the legal 
estate vested in the donee, subject to the will of the Sovereign. 
It is further obyected, that the act of ’56 could not divest the 
next of kin of the interest which vested in them at the death 
of the testator. The above cases show that no interest vested 
in the next of kin, for it is decided in them, that the legal es- 
tate vested in the donees. But there is another answer to this 
claim of the next of kin. It is in general true that a devise 
ought to take effect on the death of the testator; but a devise 
to a collegiate corporation, not then in existence, may be 
good. Grant on Corporations, 123; Attorney General v. 
Downing, Wilmot’s notes, 11 and 13. In that case, the: de- 
vise was to a corporation, to be established in the University 
of Cambridge, and to be named ‘after the testator, Downing 
College, in case the Crown should grant a charter incorporat- 
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ing the same, and a license to hold land in mortmain. The 
devise was held tobe good. Here, the corporation was in full 
existence at the time the will was executed and when the 
testator died. The result of the cases to which reference has 
been had, is that a corposation may take more than the limit 
in their charter, but they cannot hold it unless they obtain an 
extension by the Crown. Grant, 104. No right to any inter- 
est then, according to the authorities, did or could vest in the 
next of kin. It is only on the ground, that the sum devised 
to the corporation, taken in connection with the property they 
already possessed, would exceed the amount they were enti- 
tled by their original charter to hold, that the next of kin 
found their claim to the surplus. And the very objection by 
the next of kin, that Equity will not assist the corporation to 
do a wrong, shows the fallacy of the objection we are now 
considering. It cannot be that the mere devise could consti- 
tute a breach of the charter. To effect that, there must be some 
act of the corporation; and at the time of the death of the 
testator, they had committed no such act. And if, upon the 
enquiry directed by the Court, it should appear that in fact 
the property held by the corporation does not exceed the 
limit specified in the original charter, then, surely, the next of 
kin had no vested right to be disturbed by the act of °56, for 
there would have been nothing to vest. But, apart from this, 
we have seen, from the cases from 3rd Vesey, Jr., and 2nd 
Merivale, and those cited from Shelford and others, that al- 
though a corporation holds more land than, by its charter, it is 
entitled to hold, the legal title is in the corporation, and the 
heir has none. If then, in this case, there was no breach by 
the plaintiffs of the charter under which they claim, (and there 
can be none, for they have not yet received any portion of 
the donation), then there can be no valid claim on the part of 
the next of kin; for the devise is perfect and not imperfect. 
If the charter has been violated, no one but the sovereign can 
claim the forfeiture; and as the sovereign, by the act of ’56, 
has waived its right to vacate the charter, if there was any 
violation of it by the corporation, the right of the plaintiffs to 
10 
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receive the donation from the executor, is complete, and put 
beyond all doubt in my estimation. 


Per Curtam, Decree according to the opinion of the Court. 








THOMAS ROBBINS and wife against SAMUEL WINDLY, Ex'r., and others. 


Where a testator, by his will, gave a slave to A, which, after the date of the 
will, he gave by deed to B, having by the same will given legacies of greater 
value than the slave to B, there is no construction authorised by the Act of 
1844, (providing that a will shall speak and take effect as if made immedi- 
ately before the death of the testator; Rev. Code, ch. 88, sec. 3), that can 
require B to elect for the benefit of A, between his legacies under the will, 
and the slave conveyed by the deed. 

The act of 1844, ch. 88, sec. 3, relates to the subject matter of the disposition 
only, and does not, in any manner, interfere with the construction in regard 
to the objects of the gift. 


Turis was a bill to recover legacies under the will of John 
Windly, transmitted from the Court of Equity of Beaufort 
County. . 

The only question made in the pleadings was in relation to 
a slave, Jesse. By his will, which was made in 1854, the tes 
tator gave this slave to the wife of the plaintiff Thomas Rob- 
bins. Subsequently, to wit, on 14th of June, 1855, he gave 
the same slave to George L. Windly by deed reciting a con- 
sideration of one dollar. By the said will, the testator gave 
to George L. Windly two plantations and four slaves, and 
other goods of much greater value than the slave Jesse. 
The testator died in 1856. Besides a prayer that the execu- 
tor account, there was a further prayer that George L. 
Windly should be compelled to elect between the legacies 
given him by the will, and the gift of the boy Jesse, and that 
whichever interest he abandoned, should go to the plaintiffs, 
and that the executor, in paying over the legacies, might be so 
directed by this Court. 
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The answer of G. L. Windly admits the facts set forth in the 
bill, with this explanation: In the deed conveying the slave 
to the defendant George L., there is a condition reciting the 
bequest of Jesse to his daughter Susannah, in the will in ques- 
tion, and further reciting that there existed unsettled accounts 
between George L. Windly and Thomas Robbins, which were 
barred by the statute of limitations; and then these terms are 
used in the deed: * Nowif the said Thomas Robbins shall well 
and truly and voluntarily come into a fair and full settlement be- 
fore my death, with the said George L. Windly, according to 
the acvoupis kept by them, then these presents to be null and 
void, otherwise to remain in full force and effect.” The de- 
fendant avers that the said Robbins was justly due him, the 
saic George L. a balance on these unsettled accounts; that 
he had refused to settle them on fair terms, until the defend- 
ant’s claims were barred by the statute of limitations, and that 
he did not come to a fair and full settlement, according to the 
accounts kept by them, before the death of the testator. So 
that according to the proper construction of the said will, taken 
in connection with the deed and the condition thereof, and the 
failure of the plaintiff to perform the said condition, the de- 
fendant George L. Windly says he is not bound to elect be- 
tween the legacies given him in the will and the gift of the 
said Jesse by the said deed. 

The other defendants answered. Replication. Exhibits 
filed. Set down for hearing, and transmitted to this Court. 


Rodman, for the plaintiffs. 
Donnell, for the defendants. 


Barrie, J. The only question which the pleadings present 
for our decision, is whether the defendant George L. Windly 
shall be permitted to take the slave Jesse under the deed from 
his father, and yet claim the legacies given to him in his father’s 
will. The plaintiff insists that, according to the principles of 
equity, he cannot take both, and that the Court will compel 
him to elect between the two benefits. The doctrine of elec- 
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tion is well established in the Courts of Equity both of England 
and this State. To originate it, two things are essential: Ist, 
That the testator shall give property of his own ; and secondly, 
that he shall profess to give, also, the property of his legatee 
or devisee. Adams’ Eq. 93; Wolson v. Avery, 1 Dev. and 
Bat. Eq. Rep. 376; MeQueen v. McQueen, 2 Jones’ Eq. Rep. 
16; Flippin v. Banner, Ibid, 450. The principle upon which 
the doctrine is founded, is “ that one who takes a bounty under 
an instrument, is under an obligation to give effect to the whole 
instrument, or rather that the donor intended that he should 
not enjoy that bounty if he disappointed that bestowed on 
another in the same instrument.” The plaintiffs contend that 
the act of 1844, ch. 88, sec. 3, (Rev. Code, ch. 119, sec. 6), 
brings the present case within the operation of the principle. 
The act declares that “ every will shall be construed with ref- 
erence to the real and fersonal estate comprised therein, to 
speak and take effect as if it had been executed immediately 
before the death of the testator, unless a contrary intention 
shall appear by the will;” and the argument is, that at the 
death of the present testator, the slave Jesse belonged to the 
defendant George L. Windly, under the deed from his father, 
and that, therefore, the will, speaking at that time, gave to the 
feme plaintiff what belonged tothe said defendant. The con- 
clusion deduced from this is, that as the defendant George has 
a legacy under the will, he cannot claim under both instru- 
ments, but must elect between them so as not to disappoint 
the legacy to his sister. The legitimacy of this course of res- 
soning depends upon the enquiry whether the act can admit 
of the construction contended for. What then is the meaning 
oftheact? And in order to ascertain this, we must first enquire 
what were the mischiefs which it was intended to remedy. 
These will be found to have been of two kinds; one relating 
to real, and the other to personal, estate. 

After the passage of the statute of wills, it was settled that 
a devise could pass only such lands as the devisor had at the 
time when his will was published, and that no words, however 
general, would embrace lands acquired afterwards, either by 
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purchase or descent. 2 Black. Com. 378; Battle v. Speight, 
9 Ire. Rep. 288. The effect of this was, that, as to all after- 
acquired lands and other real property, the devisor died in- 
testate, contrary to his actual intention, and sometimes to the 
disappointment of the most cherished objects of his affections. 
With regard to personal estate, this rule did not prevail; for 
general words in his will would embrace all the personal effects 
of every kind of which he died possessed, or to which he was 
entitled. But in some cases of specific legacies, his intention 
might be frustrated by the operation of another rule. Thus, 
if a testator, having a lease-hold messuage, or a sum of £1000, 
three per cent consols, bequeathed “all that my messuage 
in A, ‘or all that sum of £1000, three per cent consols standing 
in my name,’ he is considered as referring to the house or stock 
belonging to him when he made his will, and, therefore, if he 
subsequently disposes of such house or stock, the bequest fails, 
though at his decease he may happen to be possessed of mes- 
guages, or a sum answering to the description in the will.” 1 
Jar. on Wills, 280. Cases like this often occurred, and were 
supposed to disappoint, as no doubt, they often did disappoint, 
the testator’s intention. To remedy these mischiefs, applying, 
though for different reasons, to both real and personal estate, 
the statute of 1 Vic. ch. 26, (of which our act of 1844, above 
set forth, is a literal copy), was passed in the year 1837. It 
needs no argument to show that the mischief did not extend 
to a case like the one before us. Indeed, to apply it to such 
a case would defeat the very purpose declared by the testator 
in the deed which he executed to his son. Mr. Jarman, in 
the conclusion of his chapter (the 10th) on the subject of 
“ FRoM WIIAT PERIOD A WILL SPEAKS,” remarks “that it will 
be remembered that the enactment which makes the will 
speak from the death, relates to the subject matter of disposi- 
tion only, and that it. does not, in any manner, interfere with 
the construction in regard to the objects of gift.” 1 Jar. on 
Wills, 291. The reason must be, that the objects of the testa- 
tor’s bounty were not within the mischiefs which the statute 
was intended to prevent, and it cannot, therefore, upon any 
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just principles, be construed to apply to them. For a similar 
reason, it can not be extended, by construction, to defeat the 
manifest intention of a testator to adeem a legacy, by giving 
effect to it under the doctrine of election. 

It is not denied that the plaintiffs are entitled to an account, 
but they have no right to put the defendant George L. Windly 
to an election, or to call upon him for an account respecting 
the slave Jesse. 


Per Curiam, Decree accordingly. 





SAMUEL JOHNSTON and Wife against DANIEL COLEMAN, Executor. 


A Court of Equity will not sanction an expenditure by a guardian or trustee, 
beyond the income of the estate in his hands, except in a case of physical 
necessity ; as where the ward or cestui que trust, from weakness of body, 
or mind, was unfit to be an apprentice. 


Cause removed from the county of Cabarrus. 

James Coleman of the county of Iredell, made his will in 
the following form, that is: 

“ My will and desire is, that my wife, Mary A. Coleman, 
have and hold all my property, consisting of lands, negroes, 
horses, wagon, and all kinds of farming tools, that I may be 
in possession of at my death, entirely under her care during 
her widowhood, and as soon as she marries again, every thing 
is to be put to sale and equally divided.” 

Besides his widow, the testator left four small children, the 
eldest being only nine years old, and the youngest between 
three and four. 

The property left her consisted of a tract of land of about 
two hundred and sixteen acres, one negro man, a negro 
woman with five small children, with the usual amount of 
stock, tools, &c., required to carry on a farm of that descrip- 
tion. 
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Conceiving it to be her duty, under the will, she attempted 
to carry on the farm for the support of herself and her chil- 
dren, and she continued the effort for nine years. From this 
source alone, she fed, clothed, and educated her children du- 
ring that time, giving them the very best education that she 
could. With the utmost care and economy, it was impossible 
for her to maintain so large and helpless a family without 
going into debt. So, from year to year, she borrowed money, 
contracted store accounts, and made other debts, altogether 
for the decent subsistence of her family. 

The widow, Mary A., on the 27th day of December, 1855, 
intermarried with the plaintiff Johnston, and then, for the - 
first time, it was discovered that the defendant, who is the 
executor of James Coleman, was unwilling to sanction these 
accumulated expenditures, or permit any of them to fall on 
the estate of his testator. On the other hand, he has, as plain- 
tiffs allege, lately seized certain of the property, which the 
feme plaintiff had disposed of in payment of the debts thus 
contracted by her, and denies that she had any power or au- 
thority to manage such property as trustee, in this way, or to 
contract such debts on the faith and credit of the estate; and 
the plaintiff Johnston has been compelled to take the debts 
contracted by his wife upon himself, and the defendant re- 
fuses to allow him any thing for her thus rearing and provid- 
ing for the children. The plaintiffs contend that the true 
interests of the children have been greatly promoted by these 
expenditures, and that under the will of her late husband, the 
authority to have and hold all the property entirely under her 
care, gave her a discretion as to the mode of managing it, 
and gave an authority to charge it with debts for the support 
of the family. The plaintiffs pray that the executor may be 
compelled to account, and settle with them upon these prin- 
ciples, and for general relief. 

The executor answered, denying that the construction put 
upon his testator’s will was the true one, or that he had any 
power to admit the claims of the plaintiffs against the testa- 
tor’s estate. 
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Replication, answer and proofs. The cause being set down 
for hearing, was sent to this Court. 


Jones, for the plaintiffs. 
Fleming, for the defendant. 


Barrie, J. The fair construction of the will of the feme 
plaintiff’s first husband, taking into consideration the condi- 
tion of his family and estate is, that the testator gave her the 
whole produce of the estate, during widowhood, for the main- 
tenance and support of herself and children. The latter, in- 
deed, are not expressly named in the will, nor is there any 
express gift to her. Taken literally, she is merely constitu- 
ted overseer, or manager of the property, whilst she remains 
a widow, but upon her second marriage it is directed to be 
equally divided, without saying between whom. It is neces- 
sary, therefore, to supply, by construction, what was obviously 
the intention of the testator, that the property was given to 
the widow, and as long as she should remain a widow, for the 
use of herself and her children. When she should become 
the wife of another man, then it was to be divided between 
her and her children. Such seems to have been her under- 
standing of the meaning of the will, and we agree, that in 
those particulars, she put the proper construction upon it. It 
is most unfortunate for her that she was not right in another 
matter—that she fell into the error of supposing that she could 
exceed the income of the estate, and charge the excess upon 
the children’s interest therein. In this respect, we think, that 
she cannot be regarded in a more favorable light than if she 
had been expressly constituted guardian or trustee for the 
children. As such, this Court would not have sanctioned ex- 
penditures beyond the income of her wards, or cestui que 
trusts, except in acase of more pressing necessity than is 
shown by the pleadings and proofs in this.case. In Long v. 
Norcom, 2 Ire. Eq. Rep. 352, it was held that in an ordinary 
case, the Court would not relieve a guardian, who, without 
its previous sanction, had made expenditures for maintenance 
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and education of his ward beyond the income of his estate, 
though he might have acted from the best of motives. But 
the Court will reimburse the guardian out of the estate of his 
ward, when the expenditures were demanded by such cir- 
cumstances, amounting indeed to physical necessity, as would 
have compelled any court to authorise them without a mo- 
ment’s hesitation, ‘Lhe cases of physical necessity, alluded to, 
were those of minors, who could not be entitled to mainten- 
ance as paupers, who could not be maintained from the profits 
of their property; and who, from mental imbecility, or want of 
bodily health, could not be put out as apprentices, to be 
maintained by their masters. ‘There is no pretence that the 
children, in the present case, come within the principles of 
this exception to the general rule. See also, ation v. Zhomp- 
son, 2 Jones’ Kg, 411. In Downey v. Bulloch, 7 Ire. Eq. 102, 
it was decided that under some circumstances, a trustee, al- 
though restricted to the expenditures of the profits of the 
trust property, may be at liberty to anticipate, by spending, 
under emergency, more than the profits of the current year ; 
as if there be a dearth and a consequent failure of the crops, 
or some extraordinary sickness, making it necessary to incur 
heavy medical bills; but in such case, the existence of this 
emergency must be averred and proved, and a full account 
rendered, . We dv not find any such averment and proof in 
the present case. On the contrary, the plaintiffs state that 
there was a regular excess of expenditure over income, aris- 
ing from the inadequacy of the latter to support herself and 
her children. In such a condition of things, she ought either 
to have applied to the court of equity for an order allowing 
her to sell a part of the property for the support and educa- 
tion of her children, or, if that could not be obtained, then to 
have applied to the county court to have them bound out as 
apprentices, under the provisions of the Revised Statutes, 
ch. 5, sec. 1, Rev. Code, ch. 5, sec. 1.) 

The principles which we thus find to be established as a 
part of the law of the State, we feel bound to apply to the 
present case. The plaintifis are entitled to an account so far 
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as may be necessary to a division of the property according 
to the terms of the will; but not to any account for the ex- 
penditures of the feme plaintiff, before her second marriage, 
for, and on account of, her children, so fax as such expendi- 
tures may exceed the income of the property. 


Per Curiam, Decree accordingly. 








ELIZABETH R. McLEAN, by her next friend, against DANTEL 
C. HARDIN AND THOMAS G. McLEAN. 


Personal property arising in another State to a married woman domiciled with 
her husband in this State, belongs to the husband according to our laws, 
and is not governed or controlled by the laws of the State from which it 
was derived, 


Tus cause was removed from the Court of Equity of Alamance. 
The plaintiff, Mrs. McLean, is the wife of Thos. G. McLean, 
one of the defendants. They were married in North Carolina, 
and have ever since their marriage resided in this State. 
Mrs. Glass, the mother of Mrs. McLean, a citizen of the 
State of Mississippi, died in that State, intestate, in the year 
Upon the distribution of the personal estate of Mrs, 
Glass, a negro slave, named Alick, was assigned to Mrs. Me- 
Lean, and was delivered by the administrator to her husband, 
the defendant Thomas, who brought him to the County of 
Alamance, and he remained in the family for about a year, when 
he was conveyed by the defendant Thomas to the other de- 
fendant, Daniel, in-trust, forthe payment of his debts. The 
trustee advertised the slave in question, and was about to sell 
him, when he was restrained by an injunction from the: Court 
of Equity of Alamance, issued in this case. 
The plaintiff alleges that by the statute law of the State of 
Mississippi, she is entitled to the sole and separate property 
of the slave Alick, free and clear of any control or disposition 
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by her husband, and ofall liability to his debts, and he insists 
that on bringing the slave to this State, the same rights and 
incidents attach to the property in this State as belonged to it in 
the State of Mississippi. 

She prays that the plaintiff be enjoined from pursuing the 
said property for the debts of the husband ; that her rignts be 
declared by the Court as above stated, and that this Court ap- 
point a trustee to hold the property for her use. 

The answer of the trustee contends for a different conclusion 
from the facts of the case, and insists that as the property is mova- 
ble, it vested in the husband, and must abide the control of 
the laws of this State. 

The cause was set down for hearing on the bill, and answer, 
and sent to this Court. ; 


Miller and Graham, for the plaintiff. 
Ruffin and McLean, for the defendants. 


Pearson, J. “ Movable property” attends the person, and 
therefore, is called * personal,” as distinguished from fixed, or 
real property ; and the general principle is that, no matter 
where it may happen to be, it is subject to the law of the do- 
micil; and although it be in a foreign country, it is governed 
by the same rules and laws of transfer and succession as if the 
owner had it in possession at home. oye v. Jay, 8 Ire. Eq. 
Rep. 134. 

The plaintiff and her husband are citizens of this State. 
They were married here, and have always lived here. <As 
soon, therefore, as the title to the slave in controversy vested 
in her by the assent of the administrator and delivery by him, 
although the slave was in Mississippi, the property passed to 
the husband jure mariti, according to the laws of this State, 
and became his in all respects, in the same way as if the wife 
had possession of the slave at home. Being movable property, 
it attended her person, and in contemplation of law was in 
her possession at home as much as any property she had about 
the house, without reference to the manner in which her title 
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was acquired, or the place where it happened to be. The 
statute of Mississippi was not intended, and does not have the 
effect, to change in any manner, the nature and quality of 
slave property. It remains movable, and the State of Missis- 
sippi had no concern, in any conceivable manner, with this 
slave after it ceased to belong to one of its citizens and became 
the property of one of the citizens of North Carolina. 

From a perusal of the statute upon which the plaintiff rests 
her claim to a separate estate, it is apparent that there was 
no intention to extend its operation beyond the State of Mis- 
sissippi. It is entitled “An Act for the protection and pre- 
servation of the rights and property of married women.” 
What married women? Certainly only those who are citizens 
of that State. We cannot impute to the law-makers an inten- 
tion to regulate the rights and property of married women in 
North Carolina, and every other country on the face of the 
globe. The several provisions of this statute, and those of 
1846, which is supplemental thereto, show that it was not the 
intention to give to it an universal operation, but to confine it 
to their own citizens, leaving us, and the rest of the world, to 
regulate the rights of our citizens 7m our own way. 

If, however, we could entertain the supposition that such 
was the intention, then, very clearly, there is nothing in the 
law, or comity of nations, that requires the courts of this State 
to give effect to the law of another State in derogation of its 
own laws, and in violation of rights that have vested by force 
thereof. It is settled that, in regard to movable property, the 
rights of the parties are governed by the law of the matrimo- 
nial domicil, no matter where such property happens to be ; 
or how, or where, itis acquired. Story, in his Conflict of Laws, 
sec. 158-9, after a full investigation, arrives at this conclusion, 
both upon the reason of the thing and the weight of authority. 
Kent, in his Commentaries, 2 vol. 237, concurs in this eonclu- 
sion, and we take it to be settled. 

Mr. Graham, upon the argument, took this position: Had 
Mrs. Glass, by will, or deed of gift, given the slave for the sole 
and separate use of the plaintiff, this Court would have been 
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bound to give effect to the trust so declared, and he asks, is 
not a statute of a sister state, by which a similar trust is de- 
clared, entitled to the same respect in this Court? And can 
we refuse to give effect to a statute where it is conceded that 
we would give effect to a will, or deed of gift, having a like 
purpose in view ? 

The analogy wholly fails. Mrs. Glass was the owner of 
this slave, and. as such had a right to annex a condition to 
her gift, so that the donee must take subject thereto. But 
the State of Mississippi did not own this slave. It was 
movable property “not fixed and real” as a part of the soil 
of that State, and the State had no further concern with it 
after it ceased to be the property of one of its citizens. The 
State of Mississippi does not profess an intention to annex a 
condition to the gift, or transfer of this slave. The operation 
of the statute was intended to be confined to married women 
of that State, and has no application to married women of our 


State, and certainly, if such was the intention, the statute has 
no effect here, and the rights of the parties are subject to be 
regulated by the law of the matrimonial domicil. 

It will be declared to be the opinion of this Court that the 
plaintiff is not entitled to a separate estate in the slave men- 
tioned in the pleadings, and the bill will be dismissed. 


Per Curiam, Decree accordingly. 





ALFRED M. WHITSETT and others against NATHAN BROWN and others. 


Where a testator directed that a tract of land, given to one of his children, 
should receive contribution until it should be made equal in value to the 
shares of the other children, Held, that a crop growing on the land when 
the testator died, was subject to be valued with the land. 

Where a testator directs that his estate shall be divided equally amongst cer- 
tain classes, no notice being taken of advancements that had been made to 
certain individuals of these classes, /eld, that there is no reason for taking 
these advancements into the estimate. 
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Cause removed from the Court of Equity of Caswell county. 

The bill was filed by the plaintiffs as executors of Thomas 
Brown, praying a construction, and advice as to the proper 
manner of paying the legacies under the will, the material 
portions of which are as follows, viz : 

“Item Ist. I give to my son Nathan Brown, all my lands 
that my deeds call for, of every description ; which said lands 
are to be put to him at a fair valuation, so as to make him 
equal in share with the rest of my children. 

“Item 2nd. My will is, that allthe balance of my property 
be equally divided among the rest of my children, to wit : 
Martha Rice, deceased, Mary Massey, James Brown, Sarah 
Whitsett, and her husband, Alfred Whitsett. 

“ First. That in the division of my personal property, that 
my son, Nathan Brown, after receiving my lands, at fair val- 
uation, shall have made up to him out of the other property, 
so as to make him equal in share with the rest of my children. 

“Secondly. That my daughter Martha Rice’s children, re- 
ceive the equal share of their mother, as their mother would 
do if living, which said share shall be equally divided be- 
tween her children as follows, to wit: Nathaniel Rice, Thos. 
Rice, James Rice, Nathan Rice, and Martha Arnold, grand- 
daughter of my said daughter Martha Rice, which said Martha 
Arnold shall receive the full share of her mother, as her mother 
would have done if alive. 

“Thirdly. That my son James Brown’s children, shall re- 
ceive the full share of their father, as their father would do if 
alive. 

“Fourthly. That my daughter Mary Massey, and her hus- 
band, Nathan Massey, shall receive their equal share, so as 
to make them equal with the rest of my children. 

“ Fifthly. ‘That my daughter Sarah Whitsett, and her hus- 
band, shall receive an equal share of my estate, so as to make 
them equal in share with the rest of the children.” 

The first question raised by the exeeutors was, whether 
Nathan Brown, who took the land, by the 1st clause of the 
will, was bound to state the value of the growing crop that 
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was on the land when the testator died, so that it might be 
included in.the valuation of his share. 

2ndly. Whether in taking an account, and in the general 
equalization of shares, as ordered by the will, advancements 
made to the legatees in the testator’s life-time should be esti- 
mated. 

The legatees made parties severally answered, but the facts, 
as above stated, were not disputed, and the opinion of the 
Court was also asked by them upon the several points stated 
as they peculiarly affected their interests. 

The cause was set down for hearing on the bill and answers, 
and sent to this Court. 


Morehead and fill, for plaintiffs. 
Bailey, for defendants. 


Nasu, C. J. Thomas Brown died in 1855, leaving a last 
will and testament, which has been duly admitted to probate. 
By the first clause he devises to his son Nathan Brown all his 
lands, of every kind and description, but directs they shall be 
valued, and he shall take them at that valuation. By the second 
clause he directs that all his pérsonal property shall be sold, 
or divided among all the rest of his children, but directs that 
if the valuation put on the land, should not make it equal to 
the shares of the other children, then the deficiency shall be 
made up to Nathan out of the other property. At the time 
of the death of the testator, a crop was growing on the land, 
and in the valuation, which has been made, no notice was 
taken of the growing crop. Nathan insists that it ought not 
to be taken into the valuation, the other legatees contending 
that it ought. The error on the part of Nathan Brown, no 
doubt, springs from the well-known rule, that a devisee of 
land is entitled to the crop which is growing on it at the time 
of.the testator’s death. As a general proposition, this is true; 
but not always so. There is no doubt, that in this case, the 
growing crop does belong tothe devisee Nathan. The execu- 
tor of Thomas Brown has no right to intermeddle with it; nor 
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have the other children any claim to it; but that is not the ques- 
tion here. Our enquiry is, whether the crop, growing on the 
land, is to be taken into consideration in estimating its value, 
and we are decidedly of opinion that it is. While growing 
and unsevered from the land, it was a part of it, as much so 
as a house, or any permanent improvement which might have 
been upon it at the time of the testator’s death. If this were not 
so, that perfect equality in the disposition of the property 
disposed of by the will, would be effectually destroyed, for 
the son, Nathan, would have more than any one of the other 
legatees by precisely the value of the crop. The testator, 
with a view to this equality, converts the whole of the pro- 
perty, he then had, into one joint fund. The crop was as 
much his property as the land on which it grew, and he di- 
vides the whole. In estimating the value of the land, the 
crop upon it, at the time of the testator’s death, must be taken 
into the estimate. 

The case presents another question, upon which the opin- 
ion of the Court is required. By some of the legatees, it is 
insisted, that in the division of the estate, as directed by the 
will, the-several legatees must account for their several ad- 
vancements. It appears by tlté report of the clerk and master 
that all the legatees had been advanced by the testator during 
his life-time, and there is great inequality in the sums ad- 
vanced. It is insisted that a perfect equality among those 
who would be entitled to his estate after his death, was the 
desire and intention of the testator, manifested throughout his 
will, aud apparent upon its face. Our only legitimate power 
is confined to a proper construction of the will, and in arriving 
at this construction, we are here confined to the will itself. 
Whatever may have been in the view of the testator as to the 
equality among his children, there is nothing in the will itself 
to show us that it was intended to extend to the advancements 
previously made, and without such intention so appearing, we 
cannot extend it to them; if we did, we should, in that par- 
ticular, be making the will of the testator, instead of expound- 
ing it. It must be declared that, in the discharge of the sev- 
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eral legacies, the advancements are not.to be taken into 
consideration. 

By the 6th clause of the will, the testator direets that all my 
property be sold except the land, which is to be valued tomy 
son Nathan, or divided in such way as to make all my chil- 
dren equal; to wit, Nathan, Martha Rice’s children, James, 
Mary, and Sarah—share and share alike. The testator 
here speaks of his children as if all were alive, though the 
will shows that James Brown was dead, and that the testator 
knew it. He has not left us in any doubt as to the manner in 
which the fund was to be distributed. The legatees were to 
take as classes; the children of Martha Rice to take the share 
their mother would have taken if she were alive; and so of 
the children of James Brown who is dead. 

In the 2nd item of the will, the testator gives to the children 
of Martha Rice the share which their mother would have re- 
ceived, that is one equal fifth part of the fund. Among the 
children of Martha Rice, the testator numbers Martha Arnold, 
a grand-daughter of Martha Rice. Under the name of chil- 
dren of Martha Rice, Martha Arnold would have taken nothing, 
but the testator has thought proper to make her, pre hae vice, 
one of the children of Martha Rice, giving her an equal share 
with the children of Martha Rice, of the portion he had given 
to the children of her grand-mother. 

Nathan Brown is to receive so much of the fund directed 
to be sold or divided as will make his share equal to that of 
each of the other classes; the children of Martha Rice, in- 
cluding her grand-daughter Martha Arnold, one equal fourth 
part of that fund after taking from it a sum sufficient to equalize 
Nathan’s share, with that of the other legatees ; James Brown’s 
children one fourth part; Mary Massey and her husband 
Nathan Massey, and Sarah Whitsett and her husband, will 
receive one equal fourth part of that fund. There must be a 
reference to the clerk to take an account of the fund, and to 
ascertain the portions, or sums to which each legatee is enti- 
tled, and to take an account of the administration of the estate. 


Per Curiam, E Decree accordingly. 
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JOHN A. GRAVES, Administrator, against CATHARINE HOWARD 
and others. 


‘The residue of a testator’s estate and effects,’ means what is left after all lia- 
bilities are discharged and all the purposes of the testator are carried into 
effect. 

Where there is a fund common to both of two charges, and a fund subject only 
to one of them, this separate fund must be applied in aid of the common 
fund. 


Cavse removed from the Court of Equity of Caswell county. 

The bill was filed by the administrator with the will annexed 
of Elijah Graves, praying the advice of the Court as to his 
duty in the payment of the debts and legacies. The parts of 
the will material to the questions propounded, are as follows: 


“To the children of my deceased sister Elizabeth Kimbrough, 
who may be living at my death, I give the sum of twelve 


hundred dollars. 


“In like manner, I give to the children of my deceased 
brother Thomas Graves, who may be living at my death, 
twelve hundred dollars, to be equally divided between them. 

“To my sister Catharine Howard, I give the like sum of 
twelve hundred dollars, if she be living at my death. If she 
dies before I do, or is now dead, then I give the sum to her 
children, who may be living when I die, to be equally divided 
between them. 

“To the children of my deceased brother William Graves, 
who may be living at my death, I give the like sum of twelve 
hundred dollars, to be equally divided between them. The 
share of Elijah Graves, the younger, however, to be held by 
my personal representative in trust, for the sole and separate 
use of his wife and children, so long as he lives, and then to 
be paid over to his wife and children in equal shares, 

“T give to the children of my deceased sister, Delilah Miles, 
who may be living at my death, twelve hundred dollars, to be 
equally divided between them. 

“T give tomy nephew Napoleon Elijah Graves, my undivided 





JUNE TERM, 1857. 





Graves v. Howard. 





half of the tract of land, near Milton, in Caswell county, known 
as the Milton race tract. 

“T give to my friend Major L. Graves, of Georgia, the-sum 
of three hundred dollars. 

“ My will is that my land shall be divided as follows: 

(Setting out the metes and bounds). 

“The lower tract of land aforesaid, I direct to be sold by 
my, personal representative, upon such credit as he may deem 
expedient. 

“To the living children of my sister Nancy Yancy, I give 
twelve hundred dollars, to be equally divided between them ; 
the share of Virginia, the wife of George W. Swepson, is to 
be paid over to and held by Giles Mebane, in trust for the sole 
and separate use of Virginia Swepson aforesaid, so long as she 
lives, and after her death, if she dies without a living child, 
to be equally divided among her surviving sisters. 

“ My will is that all my slaves shall be equally divided 
among those of my brothers’ and sisters’ children who may 
be living in Caswell county at the time of my death, and if 
there shall not be property enough away frém the sale of land, 
and property of a perishable nature, belonging to my estate, 
(and such land only as I have directed to be sold), to make 
the children aforesaid, living out of the county of Caswell, 
equal, in reference to the division of slaves, with those living 
in the county, then I direct that the children to whom I give 
the slaves aforesaid, shall pay to those living out of the county 
such sum of money as will be sufficient, together with what 
may arise from the sale of property aforesaid, to equalise them 
all in the distribution of the slaves; but I direct that the share 
of Elijah Graves, jr., shall be delivered to and be held by 
Abisha Slade in trust, as aforesaid, for the sole and separate use 
of the wife of the said Elijah, and her children, so long as he 
lives, and then to be equally divided between his said wife and 
children.” * * * Allthe residue of my estate and effects, 
I give to the four youngest daughters of my deceased brother 
William Graves, namely, Isabella Dodson, Fanny Tuberville, 
Cornelia Tuberville and Virginia Graves.” 
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The first question submitted in the bill, is whether Mrs. 
Swepson’s share shall be assigned to her in slaves, or shall be 
made up in money. It is insisted by some of the legatees 
that, because Giles Mebane, to whom the legal interest in the 
legacy is conveyed, is not a citizen of Caswell county, but 
lives in Alamance county, she is not entitled to a share 
of the slaves in kind. 

Secondly. The bill alleges that the administrator has sold 
the land and perishable property set apart for sale, and that 
the fund thus arising, added to the money on hand, and that 
arising from debts due the estate, and other sources, is insuffi- 
cient to pay the pecuniary legacies and debts, and to equalise 
the division of the slaves between the two classes of legatees. 
He says that there is nothing falling into the residuum except 
the houses and lots in Yancyville. Ile asks the Court to in- 
struct him how to proceed in this case: whether the pecuniary 
legacies shall abate, or shall he sell property to pay the whole, 
and if the latter, what propertyis he to sell? Shall he, in the 
latter alternative, sell slaves, or apply the money raised by 
selling the houses and lots falling into the residuum # 

The plaintiff also asks the Court to “advise him upon the 
construction of the will generally.” 

The several legatees interested in these questions, were made 
defendants, and filed answers, admitting the facts, but insist- 
ing on different views of the rules governing the case, according 
to their several interests. 

Cause set for hearing on the bill, answers and exhibit, and 
transmitted to this Court by consent. 


No counsel appeared for the plaintiff. 
Hill and Ruffin, for the defendants. 


Pearson, J. 1. Virginia Swepson is entitled to a share of 
the slaves. She was living in the “ county of Caswell.” The 
circumstance that Mebane, in whom the legal title vested, 
lived out of the county, does not affect the legacy.- She is the 
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eneficial owner. Indeed, the will speaks of her share in the 
slaves. This removes all doubt. 

2. The residue of “ the testator’s estate and effects,” means 
what is left after all liabilities are discharged and all the 
purposes of the testator are carried into effect. Consequently, 
the lots and houses in Yancyville must be sold, if, upon taking 
an account, it is found necessary to sell any property other 
than that directed to be sold. 

The fund for equalising the distribution of the slaves, is the 
money arising from the sale of the land and property of a 
perishable nature, with this restriction, such land only as I 
have directed to be sold. There is, then, a further provision 
by which the children who get slaves are to contribute for 
equality of partition. This is a charge on the slaves asa dernier 
resort. 

The fund for the payment of debts and pecuniary legacies, 
is the same with this addition, ¢¢ also extends to the houses . 
and lots in Yancyville, which are not specifically disposed of. 
This presents a question of “marshalling.” There is a fund 
common éo both, and a fund subject only to one charge. Upon 
a well-settled principle of equity, this separate fund must be 
applied in aid of the common fund; that is, the lots and houses 
must be applied to the payment of debts and pecuniary lega- 
cies, 80 that the common fund may, if possible, be made to 
cover both charges before the ultimate resort is made to the 
glaves for contribution. 

3. The advice asked npon the construction of the will gen- 
erally, is too vague and indefinite. 

There will be a decree in pursuance of this opinion. The 
costs will be paid-out of the estate. 


Per Cvriam, Decree accordingly. 





IN THE SUPREME COURT. 





Gardner v. Pike. 





RILEY 8. GARDNER and others against ALFRED PIKE and others. 


A debt described properly in a deed of trust as to the amount—as to the 
time of its falling due—as the object for which it was created—as to the 
names of the makers, and as to the corporation for whom the debt was con- 
tracted—shall not be rejected because of a variance in the description of the 
name of the payee from the true name. 

Cavse removed from the Court of Equity of Randolph county. 
In a deed of trust made to the defendant Alfred Pike, on 

the 14th day of July, 1856, by the Island-Ford Manufactur- 
ing Company, several debts are secured in the first class, and 
are given a preference over other debts specified in the said 
deed, which latter debts are due to the plaintiffs. Among 
the debts, mentioned in the first class, is one which is describ- 
ed as follows: “To the North-Carolina Insurance and Trust 
Company, in the sum of seven thousand two hundred and 
eighty-five dollars, due about the 19th of August, 1856, secur- 
ed by the note of John M. Coffin, John R. Brown, Jesse 
Thornberg, John Branson and A. S. Horney,” and at the 
close of the list of these preferred debts, is this further de- 
scription, “all which debts were made to raise money for the 
said company, and the makers of said notes and securities there- 
on, made said notes for the sole and exclusive benefit of the said 
company.” In another part of this deed of trust, the debt is 
recited as being due to “the North-Carolina Mutual Insur- 
ance and Trust Company.” 

There is no such company as that mentioned in the deed of 
trust in either of the clauses mentioned, and there was no 
note, bond, or obligation in existence, payable to such obligee, 
but there was existing, at the time of the execution of the deed 
of trust, a note payable to David P. Weir, treasurer of the Greens- 
borough Mutual Life Insurance and Trust Company, for 
the sum of seven thousand two hundred and eighty-five dol- 
lars, which fell due on the 19th of August, 1856, which was 
signed by John M. Coffin, John R. Brown, Jesse Thornberg, 
John Branson and A. S. Horney. 

This note had been executed, by the makers thereof and 
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the sureties, for the purpose of raising money for the said 
company, and not for any individual benefit'to them. 

It was intended that this note should be described in the deed 
of trust, as it really was, but, by mistake of the draftsman, 
the description varied from it in the particular above set forth. 

The only question in the case was, whether the debt thus 
described, was entitled to.a preference as one of the first class 
of debts, or whether it should be excluded; the plaintiffs, who 
were the postponed creditors, insisting that it was not thus 
entitled, and praying that it might be set aside, and the pre- 
ference yielded in their favor. 


Miller, for the plaintiffs. 
B. F.. Moore, for the defendants. 


Pearson, J. A similar question to that now under consid- 
eration, was presented in the case of Diller v. Cherry, ante 
23. It is there said, “this is a latent, as distinguished from a 
patent, ambiguity, and presents a question of identity as dis- 
tingvished from a question of construction.” The authorities 
are examined, and this is established to be the true principle: 
*‘ An error in some, out of several particulars of description, in 
a deed, bond, &c., is not fatal, provided the erroneous por- 
tions of description may be rejected as surplusage, and the 
debt in question (or other thing supposed to be described) can 
be sufficiently identified by the other particulars of descrip- 
tion, in regard to which there is no error or discrepancy.” 

This principle is applicable to our question, and is decisive 
of it. The deed of trust describes, among others, a debt in 
this manner: It is a debt of the Island-Fcord Manufacturing 
Company, due to the North-Carolina Mutual Insurance and 
Trust Company; its amount $7,285; its date about 19th of 
August, 1856; secured by the note of John M. Coffin, John 
R. Brown, Jesse Thornberg, John Branson, and A. 8. Horney; 
and it is a debt made to raise money for the said company ; 
and the makers of the said note made it for the sole and ex- 
clusive use of the said company. Now, as is said in Jfiller 
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v. Cherry, the difficulty occurs in fitting. the description to 
the thing. Ifa debt answering the description in every par- 
ticular existed, that would be “the thing.” But there is no 
such debt. There is, however, a debt which answers this de- 
scription in many particulars, and the question is, can the 
particulars of description, in regard to which there is an error 
or discrepancy, be rejected as surplusage, and leave enough 
to identify this debt as “ the debt” set out in the deed? The 
debt in question answers the description in these particulars : 
It is a debt of the Island-Ford Manufacturing Company; its 
amount, $7,285; its date 19th of August, 1856 ; it is secured 
by the note of John M. Coffin, John R. Brown, Jesse Thorn- 
berg, John Branson, and A. 8. Horney ; it is a debt made to 
raise money for the said company; and the makers made it 
for the sole and exclusive use of the said company. Here 
are five particulars of description pointing to this as “ the 
debt.” Ifit be not the debt, there is no debt of the sort in 
existence, for there is no other debt answering the description 
in a single particular. We are satisfied that these particulars 
of description do identify the debt in question, as the debt set 
out in the deed of trust, and the payment of which is there 
provided for. 

In the particular of description as to the creditor, there is 
manifestly an error. The debt is not due to the North-Caro- 
lina Mutual Insurance and Trust Company, but it is due to 
the Greensborough Mutual Life Insurance and Trust Compa- 
ny, and is secured by the note of Coffin and others, payable 
to David P. Weir, the treasurer of the said company. There 
is no such corporation as the North-Carolina Mutual Insur- 
ance and Trust Company. Reject that part of the descrip- 
tion as surplusage, and we have seen the debt is sufficiently 
identified by the other particulars of description. 

We lay nostress upon the fact, that Coffin and the other makers 
of the note by which this debt is secured, were the corporators of 
the Island-Ford Manufacturing Company, and the general 
scope of the deed of trust, as appears in its face, was to pro- 
vide, in the first instance, for the debts of the company, for 
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which the corporators had become individually liable; be- 
cause we prefer to put: the decision on the broad principle 
settled by Miller v. Cherry, and not to weaken it by calling 
in collateral aid, when there is no use for it. 


Per Curram, Decree accordingly. 





